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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
EL DORADODIVISION
JESSIE CARTER PLAINTIFF
V. Case No. 1:16v-1050
UNITED STATES DEPARTMENT OF AGRICULTURE
andJENNIFER WEATHERLY,
In her official capacity DEFENDANTS
ORDER

Before the Court is the Report and Recommendation fikede 20 2016, by the
Honorable Barry A. Bryant, United States Magistrate Judge for the WestritDof Arkansas.
(ECF No. 5). Plaintiff Jessie Carterhas timely filed objections to the Reportnd
Recommendation (ECF N@&), along with an addendum. (ECF No. 7Jhe Court finds this
matter ripe for consideration.

|. BACKGROUND

This case arises from Freedom of Information Act (“FOIA”) requests stdamby
Plaintiff to the United States Departnteof Agriculture (“USDA”). The recordshows that
Plaintiff submitteda FOIA apped(“FOIA #201500207”)with USDA on June 23, 2015vhich
wasmarked asreceived by USDA on July 8, 2015Plaintiff submitteda second~OIA request
(“FOIA #2015-04394"),datedJuly 2, 2015, which wasleniedby USDA onAugust 6, 2015
because the requested information from the National Disqualificatiorvibisted theprivacy

rights of individuals’> In March 2016, Plaintiff consulted.S. Senator John Boozman’s office,

and was advised to submit a revised version of FOPR¥5-043940 USDA. Plaintiff did so,

! The record does not contain any information concerning the original F&j#esthat Plaintiff sought to geal
by submitting FOIA #201500207, other than the fact that it sought names of institutions on ttien&la
Disqualified List from 1998001 and whether funds were owed to progra(BEF No. 1).

2 USDA's August 6, 2015 denial dfOIA #201504394 stated that Plaintiff had 45 days from that date to file an
appeal.
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rewording certain language in thequestand sibmittinga third FOIArequesto USDA (“FOIA
#2016-02999"). On March 28, 2016, D& marked FOIA 2016-0299%s “receive.”

On June 7, 2016, Plaintiff filed @ro seaction inthis Court. Plaintiff's Complaint
requestedhat USDA be enjoined from withholding requested agency records. On June 20,
2016,Judge Bryant issued a Report and Recommendagoommendinghat Plaintiffs Motion
for Service (ECF No. 2) be denied and Plaintiff's case be dismisséd entirety. Judge
Bryant’'s Report and Recommendation statiealt Plaintiff has not presented a claim upon which
relief may be sought because he has not shown that he has exhd&féds FOIA
administrativeappeals procedsefore initiating this actian Thus, Judge Bryant concludétht
the federal judiciary does not have jurisdiction to hear the FOIA dispute, andnecais that
Plaintiff's case be dismisse®n July 7, 2016, Plaintiff filedimely objectiors to JudgeBryant's
Report and RecommendatidrOn July 17, 2016, Plaintiff filed an addendum to his objections.

[I. DISCUSSION

The FOIA was enacted “to facilitate public access to Government documedtS.”
Dep't of State v. Ray502 U.S. 164, 173 (1991) (citation omitted). To obtain access to
government records under the FOIA, two requirements must be rEX: a reasonable
description of the records must be made; and (2) the requestor must compllgendttpency's
published FOIA rules. 5 U.S.C. § 552(3)(A). FOIA requires an agency to determine 2@thi
days after receiving the requesfexcluding Saturdays, Sundays, and legal public holidays)
whether documents should be provided or withhalkd thereasons therefor.5 U.S.C. §
552(a)(6)(A)(i) This same 2@ay time limit also applies to determinationsFDIA appeals.5
U.S.C. 8§ 552(a)(6)(A)(). An agency mayby written notice obtain a extension of timedr

unusual circumstances. 5 U.S.G52(a)(6)(B)

® Plaintiff's dojections included new evidence that was not part of the rémdede Judge Bryant issuéés Report
and Recommendation.



“If an agency refuses to furnish the requested records, the requester maytfite sui
federal court and obtain an injunction ‘order[ing] the production of any agency records
improperly withheld.” Taylor v. Sturgell 553 U.S. 880, 885 (2008) (citing 5 U.S.C. §
552(a)(4)(B)). A requester mustxhaustall administrative appealsefore filing aFOIA suitin
federal court See Brumley v. U.S. Dep'’t of Lab@67 F.2d 444, 445 (8th Cit985). However,

a requester is considered to have exted all administrative remedies if an agency fails to
respond to a FOIA request within the time limit provided by 5 U.S.C. § §%i&on v. United
States No. CIV 085022RHB, 2009 WL 387086, at *4 (D.S.D. Feb. 11, 2008)ing 5 U.S.C.

§ 552(a)(6)(C)().

According to 28 U.S.C. § 646(b)(1), the Court will condudeanovareview of all issues
related to Plaintiff’'s specific objections. Plaintiff's objections referen@dAF#201500207,
stating that USDA did not make a determination on the appeal within FOIAda@@me limit.
Plaintiff also states that USDA did not resdato FOIA #201602999 within the 2@lay period.
Lastly, Plaintiff states that “USDA has failed to respond timely . . . [@Ptly 2015 request for
appeal # (2015-NS-04394F).” (ECF No. 6). Plaintiff concludes his objectsdoy asking the
Court to ader USDA to release the requested information in its entirety. The Cdurtow
turn its analysis to each ohie three FOIA requestat issue in this casand discuss whether
Plaintiff exhausted his administrative remedies for each.

A. FOIA #2015-00207

According toevidence provided by Plaintiffie submittedthis FOIA appeal on June 23,
2015. The record does not contain any information concerning the original FOIA réiest
Plaintiff sought to appeal byilbmitting FOIA #2015-00207.The appeal was mked ‘received
on July 8, 2015. On July 14, 2015, this appeal was assigned the tracking numbdFi3015-

00207A, and Plaintiff was informed that the appeal hadrget response daieAugust 5,
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2015. (ECF No. 1). On January 16, 2016, USDA sent Hfaantemail with the subject title
“00207-A,” which stated that “the matter is currently under review.” (ECFoINQASs far as the
Court can tell, this is the only evidence in the record concerning FOIA #2015-60207.

Plaintiff argues that USDA failed tmake a determination dfOIA #201500207 within
the 20day time limit set by law.The Court agreesUSDA received=OIA #201500207on July
8, 2015, and had0 working days to respond to the appeg&kes U.S.C. § 552(a)(6)(A)). The
January 19, 201émail from USDA to Plaintiffin which USDA statedt wasstill reviewing the
appeal shows that USDA had notet made a determination nearly five months after the
determination was due. The record containsemmenceto the contraryto show USDA
respadedwithin the 20day time limitor requested an extension of time. Based on the evidence
in the record, theCourt concludes that Plaintiff exhausted his administrative remedies with
respect toFOIA #201500207 because USDA did not respond to the appeal within tuay20
time limit set forth in5 U.S.C. § 552.Thereforethe Court findghatit was proper for Plaintiff
to file a federal action regardif€DIA #2015-00207.

B. FOIA #2015-04394

The record shows that PlaintstibmittedFOIA request#2015-043940 USDA on July
2, 2015. The record does not indicate what day USDA receiverkthusst, thus beginning the
20-day responsperiod On August 6, 2015, USDA responded, denying the request on the basis
that it requested information that woulivade individuals’personal privacy. The August 6,
2015 denial stated that Plaintiff had 45 days to appeal the decision.

Plaintiff's objections state th&USDA has failed to respond timely . . . [to] the July 2015

* Plaintiff providedan email exclange between himself and USDA, with a subject title “FOIA AppeS8tatus
Update.” The Courtbelievesthe FOIA appeal discussed in thismail exchange is unrelated to any of tReIA
requests at issue in this cdserause the email did not indicate the appeal’s tracking number and its tgzgasees
date was different from those of the requests at isstinés case
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request for appeal # (200BNS-04394-F.” (ECF No. 6). However, nothing in the record
indicates thaPlaintiff appealed USDA'’s denial ¢1OIA #2015-04394.The only otheevidence

in the recordrelatingto FOIA #201504394is a “FOIA Requests Status” page that lIBGIA
#2015-0439% status as “In Process.(ECF No. 1). The Court is unpersuaded that this shows
that Plaintiff did indeed appeal the August 6, 2015 denial. Plaintiff did not exhaust his
administrative remedies with respectROIA #201504394 and thereforethe Courtfinds that
Plaintiff could not file a federal action related to this request.

C. FOIA #2016-02999

The record indicates that Plaintiff submitted this request and it was madasivad” by
USDA on March 28, 2016. The request was assigned the trackimgend#2016-NS-02999F.
(ECF No. 6).

Plaintiff’'s objections argue thdtJSDA fail[ed] to respond timely in both request and
appeal of request # 200EBNS-02999F.” (ECF No. 6). The above-mentionetFOIA Requests
Status” page list$=OIA #201602999s staus as “In Process.” (ECF No. 1)The record
contains no other evidence regarding FOIA #202899 whethetUSDA made a determinatipn
or whether Plaintiff appealed, as he claimBecause of this, Plaintiff's argument cannot be
substantiated.Thus, the Court finds that Plaintiff did not exhaust his administrative remedies
andcould not file a federal action relatedR@IA #2016-02999.

[11. CONCLUSION
The Court adopts Judge Bryant's Report and Recommendation as it rel&@dAto
#2015-04394 an&OIA #201602999 Plaintiff’'s Motion for Service (ECF No. 1) BENIED
IN PART and Plaintiff's case i®ISMISSED IN PART as eachelates to FOIA #201504394
and FOIA #201602999. The Court declines to adopt Judge Bryant's Report and

Recommendation as it eges to FOIA #20100207. The Court refers this matter to Judge
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Bryant for further consideratioaf Plaintiff's Motion for Service as it relates t€OIA appeal
#2015FNS-00207A.

IT ISSO ORDERED, this 3@h day of September, 2016.

/s/ Susan O. Hickey
Susan O. Hickey
United States District Judge




