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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
EL DORADO DIVISION

VIRGINIA BROCK as Administratrix
of the Estate of CYNTHIA RENEE

BROCK (Deceased) PLAINTIFF
V. Case No. 1:1¢v-1008
MIKE MCGOUGH, et al. DEFENDANTS

MEMORANDUM OPINION

Before the Court is Defendants’ Motion for Summary Judgment. (ECF No. 25). Plaintiff
Virginia Brock filed a response. (ECF No. 30). Defendants filed a reply. (CB2). The
parties filed supplemental briefs. (ECF Nos. 38, 41). The dods the matter ripe for
consideration.

|. BACKGROUND

On January 23, 201&Jaintiff's daughterCynthia Brock(“Ms. Brock”), was sentenced to
ten yearsimprisonmentn the Arkansas Department of Corrections (“ADCS3hortly thereafter
Brian West! a nurse at the Union County Detention Center (“UCDC”), was notified that Ms.
Brock was going to be booked into tb€DC while awaiting transport to the ADCWestwas
instructed that Ms. Brock had certain medical conditions and that he should speadrwith h

Westmet with Ms. Brock and noticed that she was holding a metered dose inhalanwith

attached spacer Ms. Brock informedWest that shewas diabetic, required regular insulin

1 West is not a defendant to this action.

2 A spacer is a device frequently used along with a metered dose inhaler to tmeat &tsticks. 1 David A. Cramer
et al.,The Gale Encyclopedia of Medicibé6 (5th ed. 2015).
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injections, had asthma, and used a BiPddehineand oxygertoncentrator while sleepingWest
informed herthat he could make arrangememd accommodate her conditiomsd, after being

told thatherfamily had her medicine and equipment, asked that they bring everything to him. Ms.
Brock was assigned to cellBlin theUCDC’s nursing station, to be monitored due to her health
issues.

Approximately half an hourlater, Westmet with Plaintiff and Ms. Brock’s attorney.
Plaintiff told Westthat Ms. Brockshould be immediately taken to the hospital if slegan
experiencing breathing issue§ECF No. 32, pp. 2621). Plaintiffthen gavaVestthebreathing
apparatuss and medications used by Ms. Brock to treat her conditions.

Later that dayWestfilled out an inmate medical form, listing Ms. Brock’s medications.
Westthen completed a Medication Administration Record and asked Ms. Brookdu rieer list
of medications and the tes she would receive them. She so, indicating her agreemerghe
alsoinformedWestof the frequency and amount of her insuigeand confirmed that the nebulizer
in her possession wa®th batteryand electricalljpowered! Westissued Ms. Brock an Advair
diskus inhaleto keep with her in heretl. Westalso gave her an unused sharps container and a
glucometer to monitor her blood sugar.

Later that evening/Vestranan extensiorord into Ms. Brock’s cell to powérernebulizer
and BIPAP machineWestthenset up Ms. Brock’s BiPAP and set the flow rate on the oxygen

concentrator thierrequestedetting. Westinformed Ms. Brock that her spare medications would

3 A BiPAP is a type of ventilator machine used to treat sleep apnea. 7 Riclmnddo& Rebecca J. Frejhe Gale
Encyclopedia of Medicind666:67 (5th ed. 2015) An oxygen concentrator is an electric oxyghalivery system that
“extracts . . . air from the room, separates the oxygen, and deliverfid patient via a nasal cannula.” 6 Maggie
Boleyn et al.,The Gale Encyclopedia of MediciB&76 (5th ed. 2015)

4 A nebulizer is “[a] device for converting liquid asthma medication &nfime mist that can be inhaled directly into
the lungs through a mouthpiece or facemadkDavid A. Crameet al.,The Gale Encyclopedia of MediciB48(5th
ed. 2015).



be kept in a Ziploc bag with her name written on it, left in plain view on the courites imursing
station. Westalsotold Ms. Brock to pound ohercell door if she needed anything.

On January 24, 2014, at approximately 6:00 PWestmet with Ms. Brockagain (ECF
No. 269, p. 4). Westasked how she was doing, and she told him that she was doing well. They
reviewed Ms. Brock’s medat historyandWestasked if she had a history of heart attack, stroke,
or seizues, to whictsheanswered negativelyWestthenconfirmedthat Ms. Brock still had her
nebulizer, BIPAP machinglucometer and sharps containeiVesthad no subsequenbntact
with Ms. Brock after thigxchange

On the evening of January 24, 2014, Separate Defendants Robert McVay and Brandon
Briggs arrived at the UCDGQor their night shift as guardsSeparate Defendants McVay and
Briggs, along with one other unidentified guardo is not a party to thsuit, were the onlyguards
on duty at the UCDC that night. At approximately 9:42 P3&parate DefendaMcVay met
with Ms. Brock and provided her medication for the night. (ECF Ne2,3p. 78). During this
exchangehe askedherif she was okay, and slwdicatedthat she was (ECF No. 3&4, pp. 23
25). At approximately 10:43 P.M., records show tBaparate Defendant McVay conducted a
visual check of Ms. Brock’s cell. (ECF No. 269, p. 8). At approximately 11:24 P.\NGeparate
DefendanBriggs conducted a visual check of Ms. Brock’s cell. (ECF NeB, 3. 89). During
this checkhespoke withherand she indicatetthat she was fine and did not need anything. (ECF
No. 26-9, p. 2).

On January 25, 2014, at approximately 12:03 A.Skparate DefendaMcVay and

Briggs heard a loud noise coming from anknownlocation in theUCDC. They ranfrom the

5 Pursant toa UCDC policy, guards performa visual check of the nursing station cells roughly ewadfhour to
hour andconfirm that the inmates anet experiencing medicédsues (ECF No. 304, mp. 22, 25). After performing
the check, the guard scans a “wand” at each cell door to electromicgihe check.
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booking station to the hallway in front tife general housin@-Pod angafter determining that

the noise was not coming from that location, they ran to the nursing station. Therfeuticby

that Ms. Brock was noticeably having difficulty breathing. She told them that she thbeght
throat was closing. ShHead appareht been using her nebulizer for a breathing treatmernheas
mask was emittingapor. (ECF No. 26-9, p. 1).

Separate Defendamriggs immediatelyradioed for dispatch to call an ambulano&t
approximately 12:05 A.M., the ambulance was dispatcli8zparae DefendanMcVay went to
gather the necessary paperwork on Ms. Bifockhe hospitalvhile Separate DefendaBriggs
stayed withher, held the nebulizer to her mouth so she could usad,attempted to keep her
calm. (ECF No. 415, pp. 2425). An ungecified amount of time lateBeparate DefendaBtiggs
radioedSeparate DefendaMcVay and requested his help, aBdparate Defendant McVay ran
back to the nursing station, where he found Ms. Brock in a panicked Sieyparate Defendants
Briggs and M¥ay attempted to calm Ms. Brock dowand instructed her to take deep breaths.

At approximately 12:11 A.M. hie officers were notified that the ambulance had arrived,
and Separate Defendamdriggs went to meet the EMTand escort them to Ms. Brock’s cell
During this time Separate DefendalcVay moved all cords and machines out of the way so the
EMTs could access the cell. The EMTs arrived at theapellbegan to load Ms. Brock onto the
stretcher. At this time, Ms. Brock was still breathing and thd &btated that she had a pulse.

The EMTs placed Ms. Brock in the ambulance and, after securing her, found that she had
no pulse. At approximately 12:21 A.M., the EMTs determined that Ms. Brock had pumrsve
access, so theptubated her, provided medication, gmetformed CPR until their arrival at the

emergency roomAt approximately 12:47 A.M., the ambulance arrived at the Medical Center of



South Arkansas. At approximately 12:55 A.M., Ms. Brock wamouncedieadby emergency
room staff

SeparateDefendant Mike McGough, the Union County Sheratf the time ordered
Sergeant Randall Gilbérbf the Union County Sherriff Department’s Criminal Investigation
Division toinvestigateMs. Brock’s death As part of the investigation, Sergeant Gilbentiesied
Ms. Brock’s medical equipment from her celle noted that the power switch on Ms. Brock’s
nebulizer was set to “on,” but the machine was not runaiinige time Sergeant Gilbert todus.
Brock’s nebulizer,portable oxygen systenand BiPAPto betested by amedical equipment
company to ensure that they had not failed. After testing, all equipment was detetabe in
working condition. (ECF No. 28, p. 7). On March 10, 2014, the Arkansas State Crime
Laboratory determined that Ms. Brock died of natural causes, specifdddiponchial asthma.
(ECF No. 2614).

On October 3, 2017, Plaintiff filed this suit pursuant to 42 U.S.C. §,k88@rting claims
against Defendants in both their individual and official capaciti®gecifically, Plainff asserts
that Defendants’ deliberate indifferengmlated Ms. Brock’s rights under the United States
Constitution, the Arkansas Civil Rights Act (“ACRA”), and the Americans Wittabilgies Act
(“ADA”). Plaintiff also asserts a failurto-train claimanda state law negligence claim.

On May 16, 2018, Defendants filed the instant motion, contendinthératare no genuine
disputes ofnaterial fact and that they are entitled to summary judgment onRiHiotiff’s claims.
Plaintiff opposes the matin. OnAugust 9, 2018, the Court directed the parties to file supplemental
briefs addressing the propriety of summary judgment on Plaintiff's ADA clawhikh had not

been discussed in thparties’briefing of the instant motionOn Septembe®, 2018 Defendants

6 Sergeant Gilbert is not a defendant to this action.



filed their supplemesnt brief. (ECF No. 38 On September 15, 2018, Plaintiff filed her
supplemerdl brief. (ECF No. 4L
1. STANDARD

The standard for summary judgment is well established. When a party mouesfioary
judgment, “[t]he court shall grant summary judgment if the movant shows thatsmergenuine
dispute as to any material fact, and the movant is entitled to judgment as a fater ded. R.
Civ. P. 56(a)Krenik v.Cnty.of LeSueur47 F.3d 953, 957 (8th Cir. 1995). This is a “threshold
inquiry of . . . whether there is a need for trial—whether, in other words, there are gentuiak fac
issues that properly can be resolved only by a finder of fact because they reasuamaliie
resolved in favor of either party.,Anderson v. Liberty Lobby, In&77 U.S. 242, 250 (1986). A
fact is material only when its resolution affects the outcome of the téhsa&t248. A dispute is
genuine if the evidence is such that it could cause a reasonable jury tcargetrdict for either
party. Id. at 252.

In deciding a motion for summary judgment, the Court must consider all the evidehce a
all reasonable inferences that arise from the evidence in a light mostolaviarghe nonmoving
party. Nitsche v. CEO of Osage Valley Elec.-Op, 446 F.3d 841, 845 (8th Cir. 2006).he
moving party bears the burden of showing that there is no genuine issue of mateaiad! feett
it is entitled to judgment as a matter of la®ee EnterBank v. Magna Bank2 F.3d 743, 747
(8th Cir.1996). The nonmoving party must then demonstrate the existence of specific facts in the
record that create a genuine issue for trilenik, 47 F.3d at 957. However, a party opposing a
properly supported summary judgment motion “may not rest upon mere allegations lsr.denia

but must set forth specific facts showing that there is a genuine issue forlttiat 256.



1. DISCUSSION

As an initial matter, the Court must firstddress the parties’ statememk facts.
Defendarg arguethat Plaintiff has failed tgpecificallycontroverttheir statemendf undisputed
facts, and accordingly, the Court should trénatir statement of fastas admitted.

Federal Rule of Civil Procedure 56(e) states that a court may deem undisputdsa pa
asserted fact if it is not properly controverted by the other party putsuBRate 56(c).Similarly,
Local Rule 56.1(c) states that allaterialfacts asserted in the moving party’s statement of facts
shall be deemed admitted if they are not controverted by the nonmoving party’s @nrestabf
facts. Federal Rule of Civil Procedure 56(c)(1) provides that a party assertemguang dispute
of material fact must support the assertion by either citing to materials in the rebgrshmwing
that themovant’scited materials do not establish tilesence or presenoéa genuine dispute.

In response to Defendants’ statement of undisputed facts, Plaintiff fitateament of
disputed factxontainingseven numbered statements of faddone of Plaintiffs statements of
facts cite to materials in the record or show that Defendants’ cited materials ddatsisésthe
absence of a genuine dispute. The Court also notesetheaal of Plaintiff’'s statements of disputed
facts are legakonclusions, which arimproperly asserted in a statement of fa¢tse Court finds
that Plaintiff hadailed to controvert Defendantstatemenof undisputed fastpursuant td-ederal
Rule of Civil Procedure 56(c) and Local Rule 56&ccordingly, all facts asserted in [Refdants’
statement of facts are deemed admitted for summary judgment pur@ese£haffin v. City of
Fort Smith No. 2:05cv-2061 JLH, 2005 WL 3805977, at *1 (W.D. Ark. Oct. 19, 200%jith
this issue resolved, the Court now turns to Plaintiff's claims.

A federal cause of actiaxistsfor the deprivation, under color of law, of a citizefrights,

privileges, or immunities secured by the Constitution and laws” of the United.StfdJ.S.C. §



1983 To state a claim under secti©@83, Paintiff mustallege thaDefendant&cted under color
of state law and thalheyviolated a right secured by the Constitutiéiest v. Atkins487 U.S. 42
48 (1988) The deprivation must be intentional; mere negligence will not suffice to st c
for deprivaion of a constitutional right under secti@883. Daniels v. Williams474 U.S. 327
328 (1986).

In her amended complaint, Plaifistatedhat she institutes this lawsuit pursuant to section
1983. Specifically, Plaintiff claimshat Defendants’ delibate indifference to Ms. Brock’s
medical condition violated her rights under the Fourteenth Amendment, the Arkans&dgLits|
Act, and theAmericans With Disabilities Act. Plaintiff also claintisat Defendants failed to
properl train guards at the UCD@ attend to inmates wi medical conditions and that
Defendants negligently failed tvaluate Ms. Brock’s medical condition and ultimately failed to
prevent Ms. Brock’s death.

TheCourt will first address Plaintiff’s official capacity clagnSecondthe Court will take
up Plaintiff’s deliberate indifference claimThird, the Court will address Plaintiff's ADA claim.
Fourth, the Court will address Plaintiff's failure to train claim. Fiftme Court will take up
Plaintiff's state law claims.

A. Official Capacity Claims

Plaintiff asserts all claims in this matter against Defendants in bothirtkderrdual and
official capacities Defendants argue that they are entitled to summary judgment on Plaintiff's
official capacity claims.

A defendant may bsuedpursuant tat2 U.S.C. 81983in either his individual or official
capacity or both. Gorman v. Bartch152 F.3d 907, 914 (8th Cir. 1998). Offic@pacity claims

are “functionally equivalent to a suit against the employing governmental ‘entitgatch v.



Bartels Lutheran Home627 F.3d 1254, 1257 (8th Cir. 2010). obecdingly, Plaintiff's official
capacity claims are treated as claims agaimsbn County, ArkansasSee Murray v. Len&95
F.3d 868, 873 (8th Cir. 2010).

“[Nt is well established that a municipality [or county] cannot be held liable on a
respondeat superiaheory, that is, solely because it employs a tortfeasatkinson v. City of
Mountain View, Mq.709 F.3d 1201, 1214 (8th Cir. 2013). To estallision Countys liability
under section 198Flaintiff “must show that a constitutional violation was committed pursuant
to an official custom, policy, or practice of the governmental entMo¥yle v. Andersarb71 F.3d
814, 817 (8th Cir. 2009) (citatioomitted). To establish the existence of an unconstitutional
policy, Plaintiff must point to “a deliberate choice of a guiding principle or piaeemade by the
municipal official who has final authority regarding such mattefgéttler v. Whiteledge 165
F.3d 1197, 1204 (8th Cir. 1999).

Defendants argue that Plaintiff has failed to provide evidence of any officintus
policy, or practice of Union County thedusedhe allegediolation of Ms. Brock’s constitutional
rights. Defendants argue thtd,the contrarythe UCDChad a practice and policy that medical
care is to be provided to alimatesand that, in the event @n emergency medicaituation
inmates are to be immediately transported to the hospital. DefendantfuatigerehattheUCDC
has no policy, practice, or custom directing staff to deny medical care abesim

Plaintiff does not appear to directly respond to Defendants’ arguments regarding he
official capacity claims. At most, Plaintiff argues that Defendautiize a piactice of
understaffing the UCDG@t night,despiteknowing that the twguards on patrolould be unable

to adequatelynonitor the inmates, specifically for medical purposes.



Upon consideration, the Court agrees with Defendants. Although Plaintiff atlemfes
Defendants utilize a practice of understaffing the UGDGight, thereby deprivinidpe inmate®f
medical monitoringandcare, she does not provide any evidethe¢ Defendants utilize a practice
of understaffinghe UCDCfor the purpose of deprivinifpe inmates of adequate medical care or
monitoring Moreover, the evidence in the record appears to contradict this argument. As
Defendants point out, West, the nurse employedeatUCDCduringthe events at issugestified
in his deposition that the UCDC has a policy of providing medical care to its inmadebas, in
the event thitanemergency medical situati@tcurs when the nurse is not presetff calls for
an ambulance to transport the inmate to the hospital. (ECF No. 30-3, pp. 54-55).

Viewing the evidence in the light most favorable to Plaintiff, the Court findsstiehas
not shown thatDefendants committed a constitutional violatijpursuant to an official custom,
policy, or practice of Union County, Arkaas.Moyle v. Andersqrb71 F.3cat817. Accordingly,
the Court finds that Defendants are entitled to summary judgment on Plaintiifislafapacity
claims.

B. Deliberate I ndifference

Plaintiff asserts against alldlendants a claim of deliberate ifidrence pursuant to 42
U.S.C. § 1983. Defendants argue that they are entitled to summary judgment on this claim

As a preliminary mattethe Court notes that the parties disagree on the standard to be used
in determining Plaintifi§ deliberate indifference clainPlaintiff argues that the Court should use
the standararticulated by the Unite8tatesSupreme Court ifarmer v. Brennan511 U.S. 825,

837 (1994)under whicha defendant may be found liable oR@urteenth Amendment deliberate
indifferenceclaim based on obviousness or constructive notice. Defendants argue that Ms. Brock

was not a preral detanee at the time of the incideand thus,Plaintiff's deliberate indifference
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claim should be analyzed using the general Eighth Amendrstmdard for deliberate
indifference with liability attaching only if a defendant both knew of and deliberatelyghsded
the plaintiffsmedical needs.

The Court agrees with Defendants. Claims of deliberate indifference arise thede
Fourteenth Ametiment when an inmate is a greal detainee.Thornton v. U.S. Dep't of Justice
93 F. Supp. 2d 1057, 1064 (D. Minn. 2006ing Whitnack v. Douglas Cntyl6 F.3d 954, 957
(8th Cir. 1994)). Conversely, deliberate indifference claims arise undeighihn Bmendment
when the inmate has been convicted and is serving a sentdnce.

In this case, the undisputed facts indicate that at all times relevant to this suitokls. Br
had been convicted dnwas being detained at the UCD@waiting transport to hADC.
Plaintiff's deliberate indifference claims arise under the Eighth Amendmerdr rdtan the
Fourteenth Amendmentecause Ms. Brock was not a {ri@l detainee Id. Accordingly,
Plaintiff's deliberate indifference claims will be evaluated unbdeEighth Amendmendeliberate
indifference standard, as articulated beldd..

The Eighth Amendment prohibition of cruel and unusual punishment prohibits deliberate
indifference to prisoners’ serious medical neddsckert v. Dodg€nty, 684 F.3d 808, 817 (8th
Cir. 2012). To prevail oherEighth Amendment claim, Plaintiff must prove that Defendants acted
with deliberate indifference thls. Brock’sserious medical need€stelle v. Gamble429 U.S.
97, 106 (1976)The deliberatendifference standard includes “both an objective asdbjective
component: ‘[Plaintiff] must demonstrate (1) thislts| BrocK suffered [from] objectively serious
medical needs and (2) that the prison officials actually knew of but delibedégetgarded those
needs.” Jolly v. Knudsen205 F.3d 1094, 1096 (8th Cir. 2000).

Defendants do not dispute that Ms. Brock had an objectively serious medical need.

11



Accordingly, the only question before the W €bis whether Defendants were aware of and
deliberaely disregardedher medical needs.To satisfy thesubjective prong of deliberate
indifference, a plaintiff fnust show more than negligence, more even than gross negligence, and
mere disagreement with treatment decisions does not give rise to the level ofitatmored
violation. Deliberate indifference is akin to criminal recklessness, whictaniés more than
negligent misconduct.’Popoalii v.Corr. Med. Servs512 F.3d 488, 499 (8th Cir. 2008) (intatn
guotation marks and citatiamitted). A plaintiff “must clear a substantial evidenyidhreshold
to show the prisos’ medical staff deliberately disregarded thmate’s needs by administering
inadequate treatmentld.

Deliberate indifference may also be manifested by “prison guardgeintionally denying
or delaying access to medical care or intentionally interfering with the gatitonce prescribed.”
Estelle v. Gamble429 U.S. 97, 10405 (1976)(footnotes omitted) The objective seriousness of
delay in treatment must be measured by refad¢o the effect of delay, which must be shown by
verifying medical evidence in the recordaughlin v. Schrirp430 F.3d 927, 929 (8th Cir. 2005).

Upon consideration, the Court finds that Defendants are entitled to summary judgment on
Plaintiff' s deliberate indifference claimThe evidence before the Coddls to show that any
Defendanin this casevas aware of the specific nature of Ms. Brock’s medical conditions, other
than Separate Defendants McVay and Brigge€neral knowledge that she had some sort of
medical condition based on her assignmera cellin the nursing statioand her possession of
breathing apparatuseélthough Plaintiff argues th&Vestwas aware of the nature . BrocKs
medical conditionsWestis not a party to thisction and there is no evidence in the record
demonstrating thatvestconveyed information about Ms. Brock’s conditions to any Defendant.

Even assumingarguendothat Separate Defendants McVay aBdggs had sufficient

12



knowledge of Ms. Brock’s medical negdhere is no evidence in the record thay were
deliberately indifferent tthose needs. Plaintiff has provided no evidence demonstrating that any
Defendantintentionally refused to provide medical care to Ms. Brock. To the contrary, the
evidence before the Court indicates that Defendants provided Ms. Broc&lhvitie medication
and equipmenthather family providedor herconditions Westset up Ms. Brock’s machines and
breathing apparatuses and Defendétther keep thenm her cell for use if necessar¥n the
night of the incident, Separate Defendants McVay and Briggs checked on Ms aBlea&t once
an hour, and she told them omltiple occasions that she was fine and did not need anytiisg.
soon as Separate Defendants McVay and Briggs discovered that Ms. Brock wasexgerie
breathing issues, they immediately called for an ambulance, which divigedinutes later.The
evidence shows that Separate Defendants McVay and Briggs wenptaitgto get assistance for
Ms. Brock’s medical issues; they were not ignotimg problem. Perhaps the sequence of events
is indicative ofsome degree ohegligence, but it does not rise to the leveldeliberate
indifference Popoalii, 512 F.3d at 499.

Plaintiff alsoappears to argue that Defendants exhibited deliberate indiffdogriading
to provide Ms. Brock witladequatenedical equipment. She argues that after Ms. Brock’s death,
Sergeant Gilbert’s inspection of her cell revealed that her nebulizer was not ranthiagtime
despite being set to “on.” Plaintiff argues that this is evidence of Defehdialiberate
indifference because they had an obligation to give Ms. Bracking medical deviceand th&
failure to do so caused her medical probkemd subsequent death. Defendants argue in response
that thenebulizethad been unplugged tivethe EMTs acced® her cell, which explains why the
machine was ndtill running hours later, when Sergeant Gilbert inspected the cell.

The eidence before the Court shows th&fest and Ms. Brock set uper medical
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equipment on January 23, 2014, and iNastverified the next day that she still had allher
equipment When Separate Defendants McVay and Briggs found Ms. Brock having breathing
difficulties, they noticed that she wagpparentlyutilizing her nebulizer, becausapor was
emitting from the mouth piece. (ECF No.-26p. 1). When Sergeant Gilbert toole tmachines
from Ms. Brock’s cell after her death, he found that the nebulizer's power switchewto “on,”
but that it was noturrently working. However, upon inspection by the medical equipment
company, thenebulizerbegan working as soon as it was plugged in and operated as intended.
(ECF No. 269, p. 7). There is no evidence to show that any Defendant intentionally refused to
provide working medical equipment to Ms. Brock, or even that her machines were not working at
the time she began experiencing breathing issues. Evidence reladniebulizer is, at most,
evidence of negligence, which does not constitute deliberate indiffer@ugmalii, 512 F.3d at
499,

To the extent that Plaintiff argues that Defendants were deliberately irdiffeeause
they intentionally delayed Ms. Brock’s access toedical care, the Court finds thatgument
unpersuasive The objective seriousness of delay in treatment must be measuredrbgaef®
the effect of delay, which must be shown by verifying medigalence in the summary judgment
record. Laughlin 430 F.3d at 929Plaintiff has produced no such evidericeRlaintiff hasalso
not pointed to any evidence of intentional delalyourte v. FaulknelCnty, Ark, 746 F.3d 384,

390 (8th Cir. 2014)As previously discussed, the evidence before the Court shows that Defendants

7 Plaintiff testified in her deposition that she believed that Defendeertsdeliberatéy indifferentto Ms. Brock’s
medical needby placingher in the UCDC after she was sentenced instead of immediately ta&kitgthe hospital.
(ECF No. 302, pp. 2325). However,Plaintiff does noasserthis argumenin opposing the instant motiorEven
assumingarguendothat she had, the Court fintlsat it would not demonstrate deliberate indifference. There is no
evidencein the recordshowing thatanyoneever requested that Ms. Broblke taken to the hospital rather than be
incarcerated at the UCDC. There is also no evidence before the Courtstiatimogn that a different outcome would
haveoccurredf Ms. Brock had been taken to the hospitatead of the UCDCMoreover, Plaintiff'sretrospective
“difference of opinion over matters of expert medical judgment or a coursedital treatment f48] to rise to the
level of a constitutional violation.Nelson v. Shuffma603 F.3d 439, 449 (8th Cir. 201@)teration in origingl
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provided Ms. Brock with her medical devices and, from her initial incarceration on y&jar
2014, until roughly midnight on January 25, 20%te experienced no issuesOn multiple
occasions during her incarceration at the UCDC, Ms. BrockwWddtand Separate Defendants
McVay and Briggs that she was feeling fiaed did not need anythingAs soon as Separate
Defendants McVay and Briggs discovered that Ms. Brock smadenly experiencing breathing
issues, they immediately called for an ambulan€here is simply no evidence in the record to
show that any Defendant intentionally delayed Ms. Brock’s access to midatatent.

There can be no doubt that Ms. Broali&athwas a tragedy. However, there is no evidence
in the record to suppaatdeliberate indifference claim against Defendants. Accordingly,dhe C
finds that Defendants are entitled to summary judgment on Plaintiff's delibechtierence
claim.

C. ADA Claim

Plaintiff assertan ADA claim against Defendants. Defendants argue that they are entitled
to summary judgment on this claim.

Defendants concede that the ADA applies to state and local governments, including
detention facilities. Defendants furthstate that the United States District Court for the Eastern
District of Arkansas held in 1997 thdisabled prisoners may challenge inadequate medical care
if a prison official fails to provide them with necessary medical supplies oregevidowever,
Defendantsargue that Plaintiff's ADA claim fails on the merits because she cannot den@nstra
that they violated the ADA. Plaintiff argues in responseifsates of fact exist as,timter alia,
whether Defendants violated the ADA by failing to provide Ms. Brock with adequate atiserv
and monitoring.

The Court notes that Plaintiff purports to bring her ADA claim pursuant to 42 U.S.C. §
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1983. Specifically,Plaintiffs amended complaint states that she instituted thisusderand by
virtue of [sectbn] 1983 for deprivations ofights, privileges, and immunés secured by the
Constitution and laws of the United Statdse[ACRA], and thd ADA].” (ECF No. 13, p. 2).
Plaintiffs amended complaint also states that Defendants’ deliberateenedife to Ms. Brock’s
medical condition violated her rights under the ADA. (ECF No. 13, p.B@cause Plaintiff has
asserted her ADAlaim under sectio@983, her ADAclaim necessarilyails at the onset.

It is well recognized that a plaintiff may use section 1983 to enforce not ighig r
contained in the Constitution, but also rights that are defined by federal stefhatedMaine v.
Thiboutot 448 U.S. 1, 48 (1980);Ark. Med. Soc'y, Inc. v. Reyno)d® F.3d 519, 523 (8th Cir.
1993). However,an exception to this general rule exists when a comprehensive remedial scheme
evidences a congressional intent to foreclose resort to section 1983 for refmsdyutory
violations. See Middlese&€nty. Sewerage Auth. Wat'| Sea Clammers Ass 453 U.S. 1, 121
(1981). In suchcases, “[churts should presume that Congress intended that the enforcement
mechanism provided in the statute be exclusivdsbrookv. City of Maumelle184 F.3d 999,
1010 (8th Cir. 1999) (citingona v. Cecil Whittaker’s, Inc155 F.3d 1034, 1038 (8th Cir. 1998),
cert. denied526 U.S. 1131 (1999)Because Congrestearlyintends the ADA’s comprehensive
remedial scheme to be the exclusive remedial appdatusdicating ADA violations“an ADA
violation is not actionable undfsection]1983” Pona 155 F.3d at 1038.

As discussed above, Plaintiff brings her ADA claim under section 1983. However, ADA
violations are not actionable under section 1988. Accordingly, Defendants are entitled to
summary judgment on Plaintiff's ADA clailmecause it is brought pursuant to section 1963.
Moreover even assumingrguendothat Plaintiff permissibly brought sepeate ADA claim in

this action, the Court nonetheless finds that the claim fails for the following reasons
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Defendants cite a 1997 opinion from the Eastern District of Arkansas statingpttsaireer
may bring an ADA claim for a prison’s failure to providecessary medical devices or supplies.
SeeHerndon v. Johnsqmd70 F. Supp. 703, 7688 (E.D. Ark. 1997)(denyinga motion for
judgment on the pleadings and holding that a prisoner may bring an ADA claimtagpaison
regardingprison officials’ allegd refusal to provide necessary medical equipméidvever, the
Eighth Circuit subsequently held that an ADA clagannot be based on medical treatment
decisions. Burger v. Bloomberg418 F.3d 882, 883 (8th Cir. 2005) (per curiam). Courts in the
Eighth Circuit have applied this rule in denying ADA claims brought by prisoners due isoa pr
official’s medical treatment decisionsSee e.g, Moss v. Corizon, IncNo. 2:13cv-117DPM-
HDY, 2015 WL 403566, at *3 (E.D. Ark. Jan. 12, 201&ffd as modified sub nom. Moss v.
Corizon CM$622 F. App’x 591 (8th Cir. 2015%nderson v. HobhdNo. 5:11ev-0258JLH-BD,
2013 WL 628344, at *6 (E.D. Ark. Jan. 29, 2018port and recommendati@dopted No. 5:11
cv-0258JLH/BD, 2013 WL 627245 (E.D. Ark. FeB0, 2013)see alsavioore v. Koh| No. 4:04
cv-3174, 2005 WL 2002084, at *1 (D. Neb. Aug. 16, 200%7] claim for negligent medical
treatment for a disability is not actionable under the ADARN)oreover,defendants cannot be
suedunder the ADA in their individual capacitie®inkins v. Corr. Med. Servs743 F.3d 633,
634 (8th Cir. 2014).

In this casePlaintiff alleges that Defendants failedddequatelyattend to Ms. Brock’s
medical needs, which, as discussed above, amounts to negligence or malgicadtice. Plaintiff
does not allege that Defendants discriminated against Ms. Brock in any way dueisahidity.
Plaintiff also does not argue that Defendants failed to provide Ms. Brock witladhitonal

necessary medical equipment other thanequipment that she was givierinstead, Plaintiff's

8 Although Plaintiff's supplemental brief contains a subsection arghiaigDefendants failed to provide Ms. Brock
with working medical machines, the accompanying discussion is orensenstating that West did not test Ms.
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arguments focus primarily on the level of monitoring the UCDC provided Ms. Brock throughout
her incarcerationThus, Plaintiffappears to assdrer ADA claim based on Defendants’ medical
treatment decisions regarding Ms. Brock during her incarceratidghe UCDG specifically
regarding the level of monitoring given to feBee Moorg2005 WL 2002084, at *1Moreover,
Plaintiff asserthier ADA claim against Defendants in their individual capacities. Bindiiginth
Circuit caselaw instructs that Plaintiff can do neither. Accordingly, the Courttiad$laintiff's

ADA claim fails, and that Defendants are entitled to summary judgment omthe. s

D. Failureto Train

Plaintiff asserts a failur¢o-train claim against all DefendantBefendants argue that they
are entitled to summary judgment on this claim.

As an initial matter, the Court not#sat it is unclear whetherdntiff asserts herdilure-
to-train claimpursuant to section 1988 as a state law negligence claidlthough a failureto-
train claim is cognizable under section 1983, Plaintiffs amended complainthest&ailure-to-
train claimin aparagraph discussingefendants’ a#ged negligent conduct. (ECF No. 13, p. 7).
Plaintiff's response tthe instant motion does ndiscuss or clarify her failurto-train claim, so
the remainder of this section will assuithat Plaintiff brings her failurg¢o-train claim under

section 19830

Brock’s equipment to see if it worked before providing it to her in th®OCThis, however, does not establish that
Ms. Brock’s equipment was indeed defectiWtoreover, undisputed evidence in the record shows that, as part of the
investigation into Ms. Brock’s death, Sergeant Gilbert took her equipmentredical equipment company, which
determined that the equipment was all in working ordeECF No. 269, p. 7).

9 Because Plaintiff has produced no evidence that Defendants refused tiegvisviBrock with necessary medical
equipment, the Court finds thaterndonis inappositeand the parties’ citation to and discussionHarndonis
unpersuasive.

10 To the extent that Plaintiff intendemhly to asserthe failureto-train claimasa statelaw negligence claimsaid
claimwill be addressed in the following section.
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Defendants argue thtitey are entitled to summary judgment on Plaintiff's fatigrérain
claim. Specifically, Defendants argue tlRlaintiff has produced no evidence ti&¢parate
Defendants McGough, the Uni@vounty Sherriff at the timeggnd Mitcham the administrator of
the UCDC at the timdailed to train the UCDC employees or that they were even aware of the
events at issue Defendants alsargue thatPlaintiff has produced no evidence that the other
Deferdants werenvolved in or responsible fanytraining decision made during the events at
issue

For clarity’s sake, the Court will first address Defendants’ argunrefdted to Separate
Defendants McGough and Mitcham. Then the Court will address Defishdaguments related
to Separate Defendants McVay, Briggs, and Roberts.

1. Separate Defendants M cGough and Mitcham

Defendants argue that Separate Defendants McGough and Mitcham are entitled to
summary judgment because Plaintiff has provided no eviddsmmenstrating that they failed to
adequately train the UCDC staff at the time of the events at issue. To theycddéf@ndants
argue that the uncontroverted evidence shows that each officer involved in the essots bad
received basic jail standis training!! Defendants also argue that there is no evidence showing
that the UCDC'’s policies tacitly authorized any impermissible neglect aiasenedical need
of any person incarcerated in the UCDC.

Plaintiff does not respond directly to Defendants’ arguments. Plaintiff does, however
allude to the proposition thélfest the only nurse employed at the UCDC, was not present at the
jail on the night Ms. Brock died and that the only guards present were not trained to provide

medical monitoringor cae to the inmates. The Court will construe this as responsive to

11 pefendants do not, however, cite to evidence in the record demonstratiagghition.
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Defendants’ arguments.

A supervisor may be held individually liable undesction1983 if he fails to train or
supervise the subordinate who caused the violatBrockinton v. City of Sherwood, Ark03
F.3d 667, 673 (8th Ci2007). However, a supervisor cannot be liable under section 1983 for
failure to train if the plaintiff cannot establish an underlying constitutional violatecb The Court
has determined above that Plaintiff's deliberate indifference and ADA<Ilander section 1983
fail. Therefore, th€€ourt finds that Plaintiff section 1983ailure-to-train claim necessarily fails
because Plaintiff has not established underlying constitutional violation caused by Separate
Defendants McGough and Mitcham’s alleged failure to train their suboedindt Accordingly,
the Court finds that Separate Defendants McGough and Mitcham are entitled rfrarsum
judgment on this claim.

2. Separ ate Defendants McVay, Briggs, and Roberts

Defendants argue that Separate Defendants McVay, Briggs, and Robertsitiae ten
summary judgment on Plaintiff’s failute-train claim because Plaintiff has provided no evidence
that they were involveth or responsible for the training of UCDC staff during the events in
guestion. Plaintiff does not respond to this argument.

Liability under section 1983 requires “a causal link to, and direct responsibilithef
deprivation of rights. To establish personal liability of . . . supervisory defendantp)dihiff]
must allege specific facts of personal involvement in, or direct responsibility deprivation of
[their] constitutional rights.” Clemmons v. Armontroud77 F.3d 962, 967 (8th Cir. 2007)
(alteration in original). “[A] . . . general responsibility for supervisingdperations of a prison
is insufficient to establish personal involvemenid:

To the extent that Plaintiff asserts a failtwerain claim againsSeparate Defendants

20



BriggsandMcVay, the Court finds thahose claims fail. Plaintiff has not alleged or provided any
evidence demonstrating that Separate Defendants Baigd$/cVay were employed by the
UCDC in supervisory roles or that they hady personalinvolvement in, responsibility for, or
authority to train employees at the UCDduring the events at issueAccordingly, Separate
Defendants Briggs and McVay are entitled to summary judgment on this claim.

Plaintiff's failure-to-train claim also fails as to Separate Defendant Rabédthiough he
is currently the Union County Sheriff, he was not employedhiat position during the events at
issue Plaintiff has not alleged or provided any evidence demonstrating that epafahdant
Robertavas employed by the UCDC in a supervisory role or thagldeanypersonalnvolvement
in, responsibility for, or authority to train employees at the UGIM@Ng the events at issue
Accordingly, Sepeate Defendant Robertseasititled to summary judgment on this claim.

E. StateLaw Claims

Plaintiff asserts an ACRA claind a negligence claim against Defendaft®efendants
argue that, if the Court dismisses Plaintiff's federal claims, the Court sltsddiecline to
exercise supplemental jurisdiction over Plaintiff's state claims. Plaintiff does not respond to
this argument.

A district court may decline to exercise supplemental jurisdiction over state dédthnes
district court has dismissed all claims over which it has original jurisdictid?8”U.S.C. §
1367(c)(3). In the Eighth Circuit, the preference @ fa court to decline to exercise supplemental
jurisdiction over state law claims when all federal claims have been dismissed tiefi. See

Johnson v. City of Shorewood, Min&60 F.3d 810, 819 (8th Cir. 2004).

2 As referenced above, it is also possible that Plaintiff asserts heefailtrain claim as a state law negligence claim.
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Because the Court has dismissed alP&intiff's federal claims, the Court declines to
exercise supplemental jurisdiction over Plaintifftatelaw claims. Accordingly, the Court finds
that Plaintiff's statdaw claims should be dismissed without prejudice.

V. CONCLUSION

For the reasons discussed above, the Court finds that Defendants’ Motion for Summary
Judgment (ECF Na25) should be and hereby GRANTED as to Plaintiff'sfederal claims.
Plaintiff's official capacity claims against all Defendants are herBb$MISSED WITH
PREJDUICE. Plaintiff's individual capacitglaimsagainst all Defendantglating to 42 U.S.C.
1983 and the ADA aralso DISMISSED WITH PREJUDICE. To the extent that Plaintiff
asserts her failuro-train claimagainst all Defendanfaurswantto 42 U.S.C. 1983that claim is
DISMISSED WITH PREJUDICE as well The Court declines to exercise supplemental
jurisdiction over Plaintiff's remaining state claims, and those claims CA@MISSED
WITHOUT PREJUDICE. A separate Judgment consistent wliils Opinion will be entered.

IT ISSO ORDERED, this 27th day of September, 2018.

[s/ Susan O. Hickey
Susan O. Hickey
United States District Judge
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