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I}I THE I.]NITED SIA"TES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS

FORT SMITH DIVISION

MATTHEW W. BARNETT PLAINTIFF

RACHELJ. SIMS;
SHERIF'F' FRANK ATKINSON ;
and GAYLA JACKSON

Misc.No. FS " O?- qL

DEFENDANTS

BEPORT A}{D RECOMMENDATION OI'THR MAGISTRATE JUDCE

Matthew W. Bamett (hereinaftu Bamett) filed this motion to perpetu te testimony under

the provisions of Rule 27 o{'the Federal Rulcs of Civil Prooedure. Hc also asks to be allowcd to

submit interrogatorios to the def'endants pursuant to Rule 33 of thc Federal Rules of Civil

Procedure.

Bncksround

Bamctt indioates he expects to be the plaintiff in a case brought undcr 42 U.S.C. $ 1 983,

He assclts he is presontly unable to bring thc case in a moaninglul lbrm and consistent with thc

pleadirrg requirements of g 1983.

flamett nraintains that thc first day he was incarcerated in the Sebastian County Adult

Detefltion Ccntcr $372 was illegally taken ftomhim. He maintains themoneywas initially, withoLrt

his pemrission, placcd in his comrnissary account. The moncy was thon, without any hearing or

other fbrm ofDue Prooess, taken and applied to his fines and costs.

Although Bamett statss he has heen infbrmcd that tJre moneywas lakan pursuant to a verbal

coul order, he asserts thore is no tecotd ofthc verbal courl ottler on thc docket sheet. At this timc,

Bamett $tates he is rurable to "dctcrmine definitely whether" thc defendants acted individually or
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as co-conspirators. Further he states hc desires to establish that defendants had no legal authority

to take his monsy or keep his money. Bamettmaintains the facts will assist hinr in properlynaming

partics and dctermine whether thete are other parties who should be named.

Discussion

lLule 27(a) govems requosts for depositions to porpotuate testirnony beforo an action i$ filed.

Lhxler Rulo 27(a)(l), the petitioner must title the petition in his narne and establish:

(A) that thc pctitioncr expects to be a patty to an actiorr cognizahle in a Uflited
States courl but cannot presently bring it or cause it to be brought;

(B) the subjeot matter ofthe expected action and the petitioner's interest;

((l) the lhcts that the petitioner wants to establish by the proposed testirnony and
thc rcasons to perpetuate it;

(D) the names or a description ofthe persons whom thc pctitioncr cxpccts to bc
advcrse parties arrd theit addres$es, so far as knowu; and

(E) the namc, addrcss, and expected substaflce o{'the testiftony ofeach depo enl.

Fed. R. Civ. P. 27(aX1XA-E).

Rulc 27(a)(l ) flray nr)t be usoil as a lioense for oonducting general discovery prior to the

inslitutioTr ofa oivil action. ,9ee e.g.,,Sftdrev. Acands, Int'.. 644 F.2d 3 86, 3 88 (Sth Cir. l98l).

lnstead, discovery undcr Rulc 27(a)(l ) should be allowed only when the petitioner demonstrates

a prcscnt inability to hring any action at the time the petition is presented. S'ee e.g., Mdrtin v.

Re,ynoltls,297 F.2d 49, 55 (9th Cir. 1961). Rule27 applics to situations in which "lbrtrneteason

or anothcr, testimony might be lost to a prospective litigant unless taken irnrnediately." Petition

of Fer luu.f ,3 F.R.D.89,91 (S.D.N.Y. 1943).
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Clearly, this is not orre of tho$e situations. Barnctt Inerely seeks to tlo early general

discovery in this case under Rule 27 iur#or by the use of intenogatorics. He does not argue lre

will not bc ablc to obtain this discovery at a later time. He rnerely maintains he will bc able to

helret dtdft his complaint if hc has this discovcry now instead of later. This would be true in

virtually every oase.

Conclusion

I therefore reoommend that the motion to perpetrate testintony undcr Rule 27 and/or to

submit intenogatories before the action is filed be denied and this miscellaneous action bc

closcd.

Bflrnett hfls ten dflys from receipt of this report and recommendntion in which to

file written objections pursuant to 28 U.S.C. $ 636(b[l ). The failure to lile timely

ohiections may result in waiver of the right to appeal questions of f[ct' Bsrnett is

reminded that obJections rnust he both timely and specific to trigger de novo review by the

district tourt,

I)ATED this ? ctay of Novemher 2009.

STATES MAGISTRATE JTJDGE
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