Parks v. Bost, Inc. Doc. 111

IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FORT SMITH DIVISION

JANET CUMMINGS; EMILIA
MARTINEZ; VICTOR PIERINI,

and LAUREL RINGUIS PLAINTIFFS
V. No. 2:14V-02090
BOST, INC., d/b/a BOST DEFENDANT

OPINION AND ORDER

Before the CourareDefendant Bost, Inc.’s (“Bost”) motion for summary judgment (Doc.
94), Plaintiffs Janet Cummings, Emilia Martinez, Victor Pierini, and Laurel Ringugsponse
(Doc. 97), Bost's reply (Doc. 99), and the parties’ supporting documaits. before the Court
is Plaintiffs’ crossmotion for partial summary judgment (Doc. 100Bost’'srespons (Doc. 103),
Plaintiffs’ reply (Doc. 106), and the parties’ supporting documents as to that mdlamtiffs
filed a supplement to their motion (Doc. 109) to which Bost responded (Doc. 110). For the
following reasons, Bost’s motion fsummary judgment (Doc. 94) will be GRANTHRN PART,
and Plaintiffs’ motion for partial summary judgment (Doc. 100) will be DENIED.
l. Background

Bost is a private, ndbor-profit corporation that provides care to disabled persons
throughout Arkansas. Pldifis were employed by Bost as caregivers for Bost clients who lived
in the Plaintiffs’ homes.Plaintiffs’ amended complaint (Doc. 90) was brought under the Fair
Labor Standards Act (“FLSA"R9 U.S.C. § 201, et. se@nd the Arkansas Minimum Wage Act
(“AMWA”") , Ark. Code Ann. § 1#4-201, et. seq.seeking a declaratory judgment and damages
for Bost’s alleged failure to pay Plaintiffs overtime compensation for the timecass of forty

hours per weekuring which Plaintiffs cared for Bost clients in Plaintiffs’ homes
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Bost’s motion for summary judgment contends that no overtime compensation was owed
because Plaintiffs were exempt employaader the companionship services exemption to the
FLSA and a similar exemption under the AM\WIA their crosamotion, Plaintiffs seek partial
summary judgment on the issuewdietherthe companionship services exemptamplies
Il. Legal Standard

In determining whether summary judgment is appropriate, the burden is on the moving
party to establish both the absence of a genuine dispute of materialdatiaa it is entitled to
judgment as a matter of laveeeFed. R. Civ. P. 5@\at’l Bank of Commerce of El Dorado, Ark.

v. Dow Chem. Cp165 F.3d 602 (8tGir. 1999). The same standard applies where, as here, the
parties file crosgnotions for summary judgment on an issue. Each motion should be reviewed in
its own right, with each side, respeety, “entitled to the benefit of all inferences favorable to
them which might reasonably be drawn from the recoiérmager v. Cormorant Twp. Bd16

F.2d 1211, 1214 (8th Cir. 1983ge also Canada v. Union Elec. Ct35 F.3d 1211, 12123 (8th

Cir. 1998). In order for there to be a genuine issue of material fact, the evidence must be “such
that a reasonable jury could return a verdict for the nonmoving pamylison v. Flexway
Trucking, Inc, 28 F.3d 64, 66 (8t@ir. 1994) (quotingAnderson v. Liberty Lobby, In&77 U.S.

242, 248 (1986)) Once the movant has met its burden, the nonmovant must present specific facts
showing a genuine issue of material fact for triflatsushita Elec. Indus. Co. v. Zenith Radio
Corp, 475 U.S. 574, 587 (1986). To show a genuine issue of material fact, the nonmovant must
produce evidence “such that a reasonable jury could return a verdict for the [nonmoAdisgri,

28 F.3d at 66-67 (quotimgnderson477 U.S. at 248



II. Discussion

A. The Companionship Service Exemption

The FLSA requires payment of overtime compensation of at least time and a haiefor
worked over forty hours per week?29 U.S.C. § 207.However, the FLSA contains a
companionship services exemptiimom overtime payfor “any employee empye@d in domestic
service employment to provide companionship services for individuals who (becaage of
infirmity) are unable to care for themselves (as such terms arediahdelelimited by regulations
of the Secretary [of Labor]).” 29 U.S.C. § 213(a)(1B)aintiffs have been employed by Bost fo
various periods spanning from at least 20@0 the present. The regulations defining
“companionship services” were substantially amended in 2015. The partiesmobsss
consider only the regulations that were in place before 2015.

“Domestic service employmen defined as “services of a household nature performed
by an employee in or about a private home (permanent or tempor2@QE’F.R. § 552.82015)!
In Fezard v. United Cerebral Palsy Gfntral Arkansas809 F.3d 1006, 1010 (8th Cir. 2018)e
Eighth Circuitheldthat where an employg®ovided care to cligs in the employee’s residence
and the nonprofit servicggovider employer did nobwn or exert control over the home, it
gualified as a “private home” such that the employees were engaged in domestie servi
employment. Based on this ruling, “for summary judgment purposes Plaintiffs dspote that

they worked in their clients’ prate homes as ‘domestic servieshployees.” (Doc. 97, pp. 3-4).

! For purposes of this case, the definition of “domestic service employineioie 2015
wassubstantially the same.



Thedecisiveissuein the present motions whetherthe “companionship services” prong
of the exemptiompplies Thepre2015 regulationdefined‘companionship servicesi relevant
part as

those services which provide fellowship, care, and protection for a person who,

because of advanced age or physical or mental infirmity, cannot care forleis or

own needs. Such services may include household work related to the care of the

aged or infirm person such as meal preparation, bed making, washing of clothes,

and other similar services. They may also include the performance of general
household workProvided, howeverthat such work is incidentalg.,does not

exceed 20 percent of the totakekly hours worked.

29 C.F.R. 8 552.61975). Bostargues that undehis definition of “companionship servicgs
Plaintiffs were exempt employees because theyidedattention anccare to disabled clients.
Plaintiffsagree that they provided attention and catbdgalients butargue thaBost cannot show

that Plaintiffs performed only incidental general household work, so the exemption doesyot appl

Exemptions to the FLSA are “narrowly construed in order to further Congressbfgoal
providing broad federal employment protectio®pinden v. GS Roofing PredCo.,94 F.3d 421,
426 (8th Cir.1996)(quotation and citation omittedBostbears the burden of “prov[ing] that this
exemption applies by demonstrating that [its] employees fit plainly and unnfostakighin the
exemption's terms and spiritld. Plaintiffs contendhatthis burden requires Bost to show that
Plaintiffs did not spend more than-p@rcent of their total weekly hours engaged in general
household work, without Plaintiffs producing any evidence to the contrary

Not until the Eighth Circuit handed down its decisior-@zardand Bost filed its motion
for summary judgment did Plaintiffs bring up any general household work done wipileyeih
The amended complaint simply provides that “Plaintiff brings this action uhdefFair Labor

Standards Act.. as a result of Defendant’s failure to pay Plaintiff overtime compensatidhd

hours in excess of forty hours in a single week that they were/are made towloek homes.”



(Doc. 90, 1 4).1t goes on to state th&laintiff's primary duties as a direct care worker were to
provide attention and care to disabled persons in Plaintiff's own h@tde.§ 31). It appears to
the Court that unitithe Eight Circuit reached its decisionkiezard 809 F.3d at 101(Plaintiffs’
claims for reliefdependedn the “domestic service employment” issue in thenganionship
services exemption. The Eighth Circultimately decided againtite positionPlaintiffs pressed
Plaintiffs have now changed coumed for the first timeargue that they digeneral household
work and that Bost cannot meet its burden to ptbae the companionship services exemption
applies Plaintiffs raise this issueithout making any direct claim that thectually spent more
than 20-percent of their total weekly hours performing general household work.
1. Plaintiffs’ Motion for Partial Summary Judgment

Reviewing each motion in its own right, the Court will fiessidres$laintiffs’ motion for
partial summary judgment. (Doc. 100). In support of their motion, Plaintiffs b&ttevhere the
ultimateburden of proof resides with the nonmoving party, the moving party’s initial burden of
production “may be discharged by ‘stiag’—that is, pointing out to the district courthat there
is an absence of evidentmesupport the nonmoving parsytase.Celotex Corp. v. Catretd77
U.S. 317, 325 (1986). Yet, as Justice White pointed out in his concurre@Gedotaex which
provided the decisive fifth vote in the case, these guidelines should not be taken out of dontext
is not enough to move for summary judgment without supporting the motion in any way ar with
conclusory assertion that the [nonmovant] has no evidence toe ptus case.”
CelotexA477U.S.at 328 (White, J., concurring). “[E]Jven when the norovant bears the burden
of proof at trial, simply filing a summary judgment motion does not immediatelpebtime party
opposing the motion to come forward with evidedeenonstrating material issues of fact as to

every element of its casetlfandeen v. Lemairel12 F.3d 1339, 1346 (8th Cir. 1997) (quoting



Ashe v. Corley992 F.2d 540, 543 (5th Cir.1993)). “Any contrary rule would be fundamentally
unfair and would permit a [movant], with very little effort on its own part, taglgpon a [non
movant] an unwarranted responsibility to substantiate each element of itsr dase summary
dismissal.”Handeen 112 F.3d at 134&17. Here, Plaintiffs point to their own depositions in
support of their position that Bost cannot meet its exclusive burden on the applicabihy of
companionship services exemption. (Doc. 102, pl0)8 On the other hand, there is significant
evidence hat Bost has produced showing that Plaintiffs were not hired to do general housework,
but only to provide care(Doc. 94, Exs. 1-13; Doc. 103, Exs. 1-5).

It would be “fundamentally unfair” tawardPlaintiffs judgmenton this issue-and thus
potentially entitle them to overtime wages for general household workhthatlid not allege and
cannot prove they praded—simply because they poiwiut in their motion that Bost has the
burden on the exemption am@cause theyhink thatBost cannot meethat burden based on
Plaintiffs’ own depositions. Additionally, because Plaintiffs bear some burden of production on
this issueand on Bost’s motion for summary judgment, gre/cannot meet that burdgplaintiffs
have not shean that they are entitled to judgment as a matter of law, and their motion will be
denied.

2. Bost’s Motion for Summary Judgment

In responding t@ost’s motion for summary judgment, Plaintiffs’ burden as the nonmovant
is more substantighan their burden on their own motion. As Bost has produced evidence that it
is entitled to the companionship services exemption, Plaintiffs must produce evaldficient
to show that there is a genuine issue of material fatintiffs do notmeet thisburden, having
affirmatively stated that they possess no evidence on the n{Biber 102, p. 2). Bost’'s motion

will thus be granted for the time period in which the former regulations were agplic



Plaintiffs’ argumenton this issuaests entirely o ther insistence that Bost carries the
entireburden of production and proof on the companionship services exemption and the general
household work exception to itYet, neitherof the cases cited by Plaintiffis support of their
positionpreserd a scenario where an employggposing the exemptiomas able to rely solely on
the employer’s burden of proof, without any claim that the emplageellyspent more thaR0-
percent of their work hours pareek on general household work, in opposing application of the
companionship services exemptonThe Court believeshat some such claim is necessary
becausarguirg that an employer cannot prot® employees didot spend more than Zfercent
of their work hours on general household dutraglicitly requires makinga claim that they
actuallydid so. See, e.gDoc. 97, p. 7 (“If Cummings spent as much time performing household
work in all common areas of the home combined as she spent in Bost’s client’s roomalone
virtual certainty—then her household/ork exceeded the twenty percent threshold by a wide
margin.”);Id. at 9 (“If 21 of thos¢87] hours were devoted to general household work, that would
amount to just over 24% of Ringuis’s work time (21 + 87), so that the Companionship Services
Exemption could not apply.”).

In Fowler v. Incor 279 F. App'x 590, 597 (10th Cir. 2008), an unpublished Tenth Circuit
opinion reliedalmost exclusivelyupon by Plaintiffs each Plaintiff testified as to the amount of

time they had spent doing general household work during their employment. In ¢étéiastts

2 One of the two casested by Plaintiffson this pointis an unpublished opinion from the
Southern District of Indiana denying class certificatizlhnson v. Bridges of Ind2010 U.S.
Dist. LEXIS 103696, *67 (S.D. Ind. Sept. 28, 2010). In dicta, the court tisaidonly that“it
appears likelyto the Court that the Defendants will” bear the burden of proving the general
household exemption does not apply, before determining that “an individualized inquiry into the
work performed by each [employee] during each work week will be neceskhrygmphasis
added). Due to its limited relevance the present motions, the Court will not consither case
anyfurther.



here freely admit they lack any evidence in support of their posithatording to Plaintiffs’
counsel, “there is simply no evidence in the record that could establish whether-pgezd@ot
exception to the exemption] applies because no Party kept the necessary relvowd® laintiffs
spent their work timé&.® (Doc. 102, p. 2)Other cases in which the general household work
exception has been at issue have also involved employees alleging they metptdrecR0
threshold for applying the exceptiofeeg e.g.,Herrera v. Council for Human Servs. Home Care
Servs. Corp2008 WL 4104025 (S.D.N.Y. Aug. 28, @8) (plaintiff asserted in brief that she spent
more than20-percentof her total work hours performing general household yyorkrres v.
Ridgewood Bushwick Senior Citizens Homecare Councjl2609 WL 1086935, at *3 (E.D.N.Y.
Apr. 22, 2009)(where plantiffs’ amended complaint contained “the broad allegation” that
plaintiffs spent more than 28ercent of their time doing general household workywilliger v.
Home of Hope, In¢c21 F. Supp. 2d 1294, 1301 (N.D. Okla. 19%8aintiffs claimed they mehe
20-percent threshold and submitted affidaatatingthey “performed general household work
such as cleaning and grocery shopping at least twenty percent of the leyurgotked each
week?).

Additionally, Plaintiffs cite toFowler, 279 F. App'x at 597, in support of their proposition
that there is no general household work exception to the companiceshipesexemption and
the 20percent issue imerelya part of the analysis in determining whether the companionship

services exaption applies.Therefore, they argue, the burden remains with Bost on tpe2@nt

3 Depositions of three of the Plaintiffs support this statement. Plaintiff Emiliiriar
stated that she “never managed the time” she speyermral household work. (Doc. 94, Ex. 5
160). When pressed about time spent doing general household work, Plaintiff Laurel Ringuis
claimed that “it’s too hard to come up with a definite number.” (Doc. 94,#X2]. When asked
if the amount of time Rintiff Victor Pierini devoted to general household work was as much as
20-percent, Pierini stated “l have no idea.” (Doc. 94, Ex. 12-131).
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issue since it igust a part of the larger exemption’s definitiadaving reviewed thenpublished

Tenth Circuit opinion, the Court finds it to be unpersuasive orptriscular point. See @pton

v. TS$S2011 WL 346478, at *7 (D. Kan. FeB, 2011) ih a caseafter Fowler, a Tenth Circuit

district court calledhe 2@percent rule “an exception to the companionship services exemption”).
This Court joins those that have instead found the general household work provision to be an
exception to the exemptiorSee, e.gFoster v. Americare Healthcare Servs.,.|rk50 F. Supp.

3d 868, 878 (S.D. Ohio 20331cCune v. Oregon Sr. Servs. Di@94 F.2d 1107, 1110 (9th Cir.
1990) Toth v. Green River Reg'l Mental Health/Mental Retardation Bd., &3 F. Supp. 216,

217 (W.D. Ky. 1989)aff'd sub nom. Hengesback v. Green River Reg'l Mental Health/Mental
Retardation Bd., In¢ 985 F.2d 560 (6th Cir. 1993)

In doing so, he Court holds that Plaintiffs do have a burden, albeit a low one, to show that
they qualify under the general household work exceptmrthe companionship services
exemption. When an employee brings suit under the FLSA for unpaid overtime congpensat
the Supreme Court has found thia employeéhas the burden of proving that he performed work
for which he was not properly compensatedriderson v. Mt. Clemens Pottery C328 U.S. 680,
687-88 (1946)superseded by statute on other groyrd®s U.S.C. §8254(a). Of particular
relevance to the current dispute, the Supreme Court directed:

But where the employer's records are inaccurate or inadequate and thgeemplo

cannot offer convincing substitutes a more difficult problem arises.... In such a

situation we hold thatn employee has carried out his burden if he proves that he

has in fact performed work for which he was improperly compensated and if he

produces sufficient evidence to show the amount and extent of that work as a matter

of just and reasonaé inferenceThe burden then shifts to the employer to come

forward with evidence of the precise amount of work performed or with evidence

to negative the reasonableness of the inference to be drawn from the emaployee’
evidence.



Id. (emphasis added).The only dispute as tcecords in the present action dhmse
reflecting on general household work performed by the employees. Plaintiésistheither
party kept the records on this point. (Doc. 102,))p.Bbst argues defensehatsuch records do
not exist becausBlaintiffs were not hired to perforthoseduties, and indeed none of the job
descriptions include anything that could be construed as requiring general householdwork. (
103, Exs. 14). Theparties agree that thhecord as to gneral household work is incomplete, so
the Court finds that Plaintiémployees must first prove that for these particular tasks they “in fact
performed work for which [they] were improperly compensated” and produce fenffevidence
to show the amourand extent of that work.’Anderson 328 U.S. a687-88 The Court will not
allow Plaintiffs to recover for work they cannot first prove they completed. Applyis burden
shifting analysis, the Sixth Circuit first found that “[t]e&idence issufficient to prove that
Defendants' employees were undercompen$dteftbore moving on to the defendant’s burden.
Herman v. Palo Grp. Foster Home, In@83 F.3d 468, 473 (6th Cir. 1999).

Before shifting the burden to Bofaintiffs mustfirst provide some evidence to meet
their burden of showing that they sperdre than 2¢percent of a work week on general household
work. SeeJones v. Elect Home Care, LL2015 WL 7709425, at *4 (W.D. Tenn. July 1, 2015)
(case was dismissed where the plaintiff dat “offer any specifics as to how many hours each
week were spent doing general household work beyond the general more than twenty @erce
“in any way describe what tasks she completed that would qualggreeyal household waobk
Herrera v. Councifor Human Servs. Home Care Servs. Ca&2pQ8 WL 4104025 (S.D.N.Y. Aug.
28, 2008) (granting motion to dismiss where plaintiff asserted in brief that shersperthan 20
percentof her total work hours performing “general household work” but this “bbegation”

was unsupported by allegations in the complaiHwever, Plaintiffs have produced no evidence

10



to support this burden, instead relying entirely on the employer’'s more stringgaehbumaking
their case. Thidoes notmeet Plaintiffs’ burén as they have produced no evidence from which a
reasonable jury could find th#teir work fit within the exception to the exemptiofoster, 150
F. Supp. 3d at 878 (granting the defendant summary judgment where the companionship services
exemption appéd upon finding that, as to the general household work exception, “Plaintiff has
not been able to show that she has ‘in fact performed work for which [s]he was @riprop
compensated’ in this case.”) (quotidgderson 328 U.S. at 68438) The Court find that
Plaintiffs “have not presented specific facts sufficient enough to supparatigement that they
spent twenty percent of their time doing general housewdiifi 753 F. Suppat 217 (citing
Celotex,477 U.S. 31y. Plaintiffs’ failure to meetheir limited burden of proof will result in
summary judgment for Bost as to the applicability of the former companionshigeservi
exemption to the FLSA.

In regards to Plaintiffs’ claims under tAéMWA , Bost states in its motion for summary
judgment thaticompanionship services exemption similarly appiethe state law claim(Doc.
95, p. 10). The AMWA broadly defines aeamployee, but exempfsom this definitionone who
is “employed on a casual basis in domesticrvise employment to provide...
[clompanionship services for individuals who are unable to care for theesse¢cause of age or
infirmity.” Ark. Code Ann. 8 11-4-203(Bp)(ii)). “The FLSA and the AMWA impose similar
minimum wage and overtime requirements on employers and, in cases involving lmlaught
under both acts, the courts have concluded that their parallel provisions shoulddretedan
the same manner.Carter v. Primary Home Care of Hot Springs, ..r2015 WL 11120563, at *2
(W.D. Ark. May 14, 2015). Additionally, the Arkansas Department of Labor's regulations

concerning AMWA coverage and exemptions specifically state that 29.(R&rR552 should be

11



usedto interpretexemptions andlefinethe relevant terms contained within those exemptions
Ark. Admin. Code 8§ 010.3406B)(15). Thus, the Court relies on its analysis of the
companionship services exemption to the FLSA in finding that Bost's motion for symmar
judgment as to Plaintiffs’ claimarior to 2015 brought under the AMWA should also be granted.

B. Applicability o f the Current Regulations

The partiesmotionsdo not addresthe substance ahe current regulations as they relate
to the companionship services exemption. Instead, Bost argues that the cuatatibregon the
subject did not take effect until November 12, 2@t5athat they are inappropriate for consideration
in the presenmotions? Yet, in their supplement to the motion for partial summary judgment
(Doc. 109), Plaintiffs contend that the regulations took effect on January 1, 2015. The Court
agrees, and will thudenysummary judgment for Bost on Plaintiffs’ claims folleiDecember
31, 2014.

In October 2013, the Department of Labor (“DOL”) created a Final Rule amending the
regulations as they relate to “companionship services” with an effectieeotidanuary 1, 2015.
SeeApplication of the Fair Labor Standards Act to Domestic Service, 78 Fed. Reg. 60454, 60455
(Oct. 1, 2013). However, the United States District Court for the District of Caducoicluded
that theDOL exceeded its rulenaking authority in eliminating thELSA exemption for home
health workers and vacated the ruleee Home Care Assoc. of Am. v. WEI F. Supp. 3d 123

(D.D.C. 2015). On August 21, 2015, the Court of Appeals for the District of Columbia reversed

4 Bost asserts in its brief in support of its motion for summary judgment: “As ofriaoste
14, 2015, all Bost RHAs were paid hourly and not under the Companionship Exemption. (Exhibit
13, Affidavit of Laura Golden). None of the plaintiffs herein were paid via daily edtes the
new regulations became effective. Therefore, plaintiffs’ claims brought & laksuit ae
appropriately analyzed under the older 29 C.F.R. § 552.6 cited in the Brief above which had been
in place from 1975 until November 12, 2015.” (Doc. 95, p. 7 n. 2).
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the district court’s vacaturSee Home Ga Assoc. of Am. v. Wen99 F.3d 1084, 1097 (D.C. Cir.
2015). Following that decision, the DOL issued guidance stating that it would not institute
enforcement proceedings for violations of the amended Final Rule until 30 daythafCourt of
Appealsissued a mandate making its opinion effective, which the appellate court subsequently did
on October 13, 2015See80 Fed. Reg. 55029 (Sept. 14, 2015). The DOL then indicated that it
would not bring enforcement actions for violations of the rule pricddeember 12, 20155ee
Application of the Fair Labor Standards Act to Domestic Service: DategwibBsly Announced
30-Day Period of Non-Enforcement, 80 Fed. Reg. 65646 (Oct. 27, 2015).

While the decision of the DOL to avoid enforcing the new regulations until Novet@ber
2015 could be a reason for the Court to construe the amended Final Rule as effective on that date,
see Bangoy v. Total Homecare Solutions, LNG. 1:15ev- 573, 2015 U.S. Dist. LEXIS 177859
(S.D. Onhio, Dec. 21, 2015), the Court irssteconsiders the Final Rule effective as of the date the
DOL consistently maintained it would-belanuary 1, 20155ee LewiRamsey v. The Evangelica
Lutheran Good Samaritan Sg¢c'Case No. 3:1:6v-26-RP-CFB, at 8(S.D. lowaSeptember 21,
2016). The Coutrfinds it contrary to general principles of fairness to allow Bost “tagstability
for nearly a year’s worth of overtime wages based on a district courtathethiat was ultimately
deemed to be error.”ld. Bost argues thatrétroactive applicatiorof the rule would place
employer’s like BostInc. in an untenable position,” (Doc. 110, pg5)5but the Court finds that
“judicial decisions are presumptively retroactive in their effect and operat Kinkead v.
Humana, Inc 2016 WL 3950737, at *3 (D. Conn. July 19, 2016).

The parties agree that Cummings left Bost in April 2012, Ringuis left Bost in May 2015,
and both Pierini and Martinez were paid on an hourly basis until November 14, 2015. (Doc. 98,

11 137139). As such, the former regulation applies in full to Cummings, and Bost is entitled to
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complete summary judgment on her claim. As to the other three Plaintiffs, thbaghglaims
remain for the period of 2015 in which they were employed by Bost and paid on an houstly bas
V. Conclusion

IT IS THEREFORE ORDERED th&tefendant Bost, Ints motion for summary judgment
(Doc. 94) is GRANTEDN PART.

Plaintiff Janet Cummings claims are DISMISSED WITH PREJUDICE.

Plaintiffs Emilia Martinez, Victor Pierini, and Lael Ringuis’sclaimsbefore January 1,
2015arealso DISMISSED WITH PREJUDICE.

IT IS FURTHER ORDERED that Plaintiffs’ motion for partial summary judgmentoa
the applicability of the companionship services exemption (Doc. 100) is DENIED.

IT IS SO ORDERED thidst day of November, 2016.

S T Hethes. Il

P.K. HOLMES, Il
CHIEF U.S. DISTRICT JUDGE
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