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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FORT SMITHDIVISION

SHERRY D. PIERCE PLAINTIFF
VS. Civil No. 214-cv-02113MEF
CAROLYN W. COLVIN, DEFENDANT

Commissioner of Social Security Administration

MEMORANDUM OPINION

Plaintiff, Sherry D. Pierce, brings this action under 42 U.S.C. 8 405(Qg), seekingljtelicay
of a decision of the Commissioner of the Social Security Administration (“Conomées?)
denying fer claim for disability insurance benefits (“DIB’§nd supplemental security income
(“SSI”) under Titles Il and XVI1 of the Social Security Act (hereinafter “the Actli this judicial
review, the court must determine whether there is substantial evidence in thistdtivie record

to support the Commissioner’s decisiGe 42 U.S.C. § 405(g).

l. Procedural Background:

Plaintiff filed her application for DIB and SSI on May 4, 2011, alleging antatege of May
4, 2011, due to degenerative disc disease, migraines, anxiety, depression, bipolar, fimpmyalg
and arthritis. (T. 195plaintiff’'s applicatiors weredenied initially and on reconsideration. (T. 68-
70, 7274, 7980, 8183) Plaintiff then requested an administration egrwhich was heldia
teleconference befor&dministrative Law Judge (“ALJ”), Hon. Jon. D. Boltz, on October 10,

2012. Plaintiff was presentepresented by counseaind appeared in Russellville, Arkanstse
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ALJ presided over the hearing Albuquerque, New Mexico(T. 12) During the hearing, the
Plaintiff requested and the ALJ later approved a new onset date of October 15, 2010. (T. 12)

At the time of the hearindplaintiff was53 years old, had completed 10th grade, and obtained
her certified nursing assistatitense in 2001. (T. 38, 196)dtdpast relevant work experience
included working as a school bus driver and a school cook from August 2005 until October 2005,
a waitress from April 2007 until August 2007, a certified nursing assistant from ©2@dbeuntil
January 2008, line worker at a chicken plant from April 2008 until June 2008, sales manager in
July 2008, bus and delivery driver from July 2008 until August 2008, and a cashier in 2009. (T.
175-183)

Following the hearinghecasewas reassignedue to the unavailability of ALJ Btz, to ALJ
Clifford Shilling, who reviewed the entire record and determined an additionahdeeas not
required. (T. 12)

OnJune 7, 2013, the ALJ found Plaintifiegenerative disc diseamed fibromyalgia severe,

however he found Plaintiff's headaches, depression, anaietybipolar not severe as they did not
cause more than minimal limitations in the Plaintiff’'s ability to perform basic workitaesiv(T.
14-15) Considering the Plaintiff's age, education, work experience, and the residigtbhal
capacity (“RFC”) based upon all ofhmpairments, the ALJ concluded Plaintiff was not disabled
from Octoberl5, 2010 through the date of his Decision issued June 7, 2013. The ALJ determined
Plaintiff had the RFC to perform light work, exceht could occasionally climb, balance, stoop,
kneel, crouch, and crawl. (T. 19)

Plaintiff appealed this decision to the Appeals Council, but said request for reagedewed

on March 20, 2014. (T. 4) Plaintif then filed this action on May 12, 2014. (Doc. 1) This case is



before the undersigned pursuant to consent of the parties. (Doc. 8) Both parties haviefded br
and the case is ready for decision. (Doc. 11 and 12)

1. Applicable L aw:

This court’s role is to determine whether substantial evidence supports the Comeniss
findings. Vossen v. Astrue, 612 F.3d 1011, 101@th Cir. 2A0). Substantial evidence is less than
a preponderance but it is enough that a reasonable mind would find it adequate to support the
Commissiongs decision.Teague v. Astrue, 638 F.3d 611, 614 (8th Cir. 2011). The Caonust
affirm the ALJ’s decision if the record contains substantial evidence to suppBftadkburn v.
Colvin, 761 F.3d 853, 858¢h Cir. 2014). As long as there is substantial evidence in the record
that supports the Commissioner’s decision, the court may not reverse it sicgugdsubstantial
evidence exists in the record that would have supported a contrary outcome, or becausge the ¢
would have decided the case differentMiller v. Colvin, 784 F.3d 472, 477 (8th Cir. 2019n
other words, if after reviewing the record it is possible to draw two inconspgisitions from the
evidence and one of those positions represents the findings of théhAlGourtmust affirm the
ALJ’s decision. Id.

A claimant for Social Security disability benefits has the burden of proving laibiliis by
establishing a physical or mental disability that has lasted at least one yehatamictventsier
from engaging in any substantial gainful activityearsall v. Massanari, 274 F.3d 1211, 1217
(8th Cir. 2001)see also 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). The Act defines “physical
or mental impairment” as “an impairment that results from anagmijthysiological, or
psychological abnormalities which are demonstrable by medically acceptatlealchnd
laboratory diagnostic techniques.” 42 U.S.C. 88 423(d)(3),d@%3)(D). A plaintiff must show

thatherdisability, not simplyherimpairment,has lasted for at least twelve consecutive months.



The Commissioner’s regulations require her to apply adtep sequential evaluation process
to each claim for disability benefits: (1) whether the claimant has engagatstantial gainful
activity since filing his or her claim; (2) whether the claimant has a severgeghgsd/or mental
impairment or combination of impairments; (3) whether the impairment(s) meet draqua
impairment in the listings; (4) whether the impairment(s) prevent the claifrean doing past
relevant work; and, (5) whether the claimant is able to perform other work intibveah@conomy
given his or her age, education, and experieitee 20 C.F.R. 88 404.1520(d), 416.920(a)(4)
Only if he reaches the final stage ddles fact finder consider the Plaintiff's age, education, and
work experience in light of his or her residual functional capa&eg.McCoy v. Schweiker, 683
F.2d 1138, 1141-42 (8th Cir. 1982); 20 C.F.R. §8 404.(50)(v),416.920a)(4)(v)

[11.  Discussion:

The Court must determine whether substantial evidence, taking the reaosdhake, supports
the Commissioner’s decision that Plaintiff had not been disabled from thedadlatgeof onseatn
October 15, 201through the date of the ALJ'sdBisionissua@ June 7, 2013. Plaintiff raisdwee
issues on appeal, which can be summarized as: (A) the ALJ failed to fully apdiédliop the
record; (B) the ALJ erred in hitep two and three analysand,(C) the ALJ erred in his RFC
determination. (Doc. 11, pp. 6-18)

The Court has reviewed the entire transcript. The complete set of facts anbiggare
presented in the parties’ briefs and the ALJ’s opinion thegare repeated here only to the extent
necessary.

A. Fully and Fairly Develop the Record:

Plaintiff asserts the ALJ failed to fully and fairly develop the recordmtie ALJ failed to

obtain clarification from state agency medical consultant Dr. Micha@ldstbrook. (Doc. 11, pp.



7-8) The ALJ owes a duty toRlaintiff to develop the record fully and fairly to ensure his decision
is an informed decision based on sufficient faste.Sormo v. Barnhart, 377 F.3d 801, 806 (8th

Cir. 2004). In determining whether an ALJ has fully and fairly developedetted, the proper
inquiry is whether the record contained sufficient evidence for the ALJ to make amexdfor
decision.See Haley v. Massanari, 258 F.3d 742, 748 (8th Cir. 2001). The ALJ is only required to
develop a reasonably complete recd@ek Clark v. Shalala, 28 F.3d 828, 830 (8th Cir. 19p

After reviewing the recordhe undersigned finds the record contained sufficient evidence for the

ALJ to make an informed decision, thus remand is not necessary.

“A disability claimant is entitled to a full and fair hearing untiee Social Security Act.
Halverson v. Astrue, 600 F.3d 922, 933 (8th Cir. 2010) (internal quotations and citation omitted).
Where“the ALJs determination is based on all the evidence in the record, including the medical
records, observations of treajiphysicias and others, and an individual’s own description of his
limitations,” the claimant has received tulf and fair hearing.1d. (internal quotations and citation
omitted).

Plaintiff argues the All erred when he failed tobtain clarification fom Dr. Westbrook
concerninga physical consultative examinatigrerformedon September 21, 2011. Upon
examination, Dr. Westbrook observed Plaintiff's ears, oropharynx, neck and abdomen, shoulders,
elbows, wrists, hands, hips, knees, ankles, and lumioae sgere all within normal limits. He
observed Plaintiff had decreased range of motion in her cervical spine; howeved, sbehdive
any muscle spasms, weakness, or atrophy, and her neurological reflexestinaneomial limits.

Plaintiff had a decreased sensation on the entire right side of her body.ffRlastable to hold
a pen and write, touch her fingertip to palm, oppose thumb to fingers, pick up a coin, stand and

walk without assistive devices, and walk on heel and toes; however, she wastarsgjplat and



arise from a squatting position. While Dr. Westbrook noted she had decreasedeggghsthe
observed the xays of her hands were within normal limits. Dr. Westbrook diagnosed Plaintiff
with bipolar, low back pain, nicotine addiction, migraines, and a history of fiboromyalgia5¢F
360)

Plaintiff argues the ALXErred when he failed tplace manipulative restrictions upon the
Plaintiff due to Dr. Westbrook’s finding of a 60% reduced grip strength in thehagittand an
85% reducedjrip strength in the lefhand (T. 359) Plaintiff’'s argument is without merit.

Contrary to the Plaintiff's argument, the ALJ was not required-tmr¢act Dr. Westbrook for
further information regarding whether Dr. Westbrook intended to leave the iangaiortion of
his report blank. If an ALJ discounts a medical source’s opirindif the basis for the opinion
is unclear, then thé\LJ should make every reasonable effort tecoatact thatsourcefor
clarification. However, if the ALJ concluddbe consultative doctor’s opinion was more limiting
than the objective medical evidence supported, it is withim ALJ’s discretion to determine
whether or not to reontact the medical source. (T. 25) 20 C.F.R. 88 404.1520(b)(c)(1),
416.920b(c)(1) (“We ray choose not to seek additional evidence or clarification from a medical
source if we know from experience that the source either cannot or will nod@tbel necessary
evidence.”)

Furthermore Plaintiff went to the emergency room &parks Regional kdical Center on
October 29, 2011, about a month after Dr. Westbrook’s examination, due to headaches,fhistory o
migraines, and chronic back pairupon examination, DiIChesterCarlson foundPlaintiff had
normal range of motioandtone in her extremitieand no swelling. Plaintiff's motor strength,
sensation, and reflexes wewghin normal limits. (T. 453 Clarification from Dr. Westbrook was

not needed, as the ALJ was able to review other records and determined theudficiasts



evidenceto make arninformed decisionand Dr. Westbrooks’ opinion was not inconsistent with
the other evidence.

In making his RFC determination, the ALJ also reliedtloe diagnostic testing, objective
medical evidence, treatment records, Plaintiff's testimony, and recubmitted to the
Commissioner. The ALJ further ordered a mental evaluation conducted by Dr. Steyarfshry
consultative physical and mental examinations.

The undersigned finds the record contained sufficient evidence for the ALJ to make an
informed decision. fie Plaintiff has not demonstrated unfairness or prejudice resulting from the
ALJ’s failure tore-contact Dr. Westbrooko further develop the record. Such a showing is
required in order for a case to be reversed and remaBeke@nstad v. Shalala, 99 F.2d 1232,

1234 (8th Cir. 1993) (absent unfairness or prejudice, we will not reverse or remand).

B. ALJErred at Step Two and Step Three:

Plaintiff alleges the ALJ did not apply the psychiatric review technique andednai
discussion and review of Plaintiff's personality disorder. (Doc. 118{j2) The undersigned has
reviewed the record and finds substantial evidence supports the ALJ's stepdisiefa three

analysis.

As mentioned abovehé Commissioner uses adigtepsequential process &valuae and
determine if a claimant is disableglmmons v. Massanari, 264 F.3d 751, 754 (8th Cir. 200Bee
20 C.F.R. 88 404.1520(d), 416.920(a)(4). Step two of the evaluation states that a claimant is
not disabled ifher impairments are not “severe.’Smmons, 264 F.3d at 754; 20 C.F.R88
404.1520(a)(4)416.920(a)(4). An impairment ot severe if it amounts only to a slight
abnormality that would noignificantly limit the claimant’s physical or mental abilitydo basic

work activities. See Bowen v. Yuckert, 482 U.S. 137, 153, 107 S.Ct. 2287, 96 L.Ed.2d 119 (1987);
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Id. at 158, 107 S.Ct. 2287 (O'Connor, J., concurring); 20 C.F.R. § 404.1521(a). If the impairment
would have no more thamainimal effect on the claimarst’ability to work, then it does not satisfy

the requirement of step tw®age v. Astrue, 484 F.3d 1040, 1043 (8th Ci2007). It is the
claimants burden to establish thaer impairment or combination of impairments areese.
Mittlestedt v. Apfel, 204 F.3d 847, 852 (8th CR000). Severity is not an onerous requirement for
the claimant to meesge Hudson v. Bowen, 870 F.2d 1392, 1395 (8th Cit989), but it is also not

a toothless standard, and we have upheld on raus@ccasions the Commissiorsefinding that

a claimant failed to make this showing. See, ®age v. Astrue, 484 F.3d at 10434; Dixon v.
Barnhart, 353 F.3d 602, 605 (8th Ci2003);Smmons, 264 F.3d at 755Gwathney v. Chater, 104

F.3d 1043, 1045 (8 Cir. 1997);Nguyen v. Chater, 75 F.3d 429, 431 (8th Cir. 1996).

A “severe impament is defined as one whickignificantly limits [the claimant] physical or
mental ability to do basic work activiti€sPelkey v. Barnhart, 433 F.3d 575, 577 (8th Ci2006)
(quoting 20 C.F.R. 8§ 404.1520(c)). The impairment must result from anatomical, physiblogi
psychological abnormalities which can be shown by medically acceptabteakand laboratory
diagnostic techniques. A physical or mental impairmenrgtrba established by medical evidence
consisting of signs, symptoms, and laboratory findings, not only by [the claghstatement of

symptoms (see [20 C.F.R.] § 404.1527). 20 C.F.R. § 404.1508.

There ardghreesteps used in evaluating whether a Plaintiff's mental impairment is sduere.
applying the special technique the ALJ must first evaluate tRf&ansymptoms, signs, and
laboratoryfindings to determine whether Plaintiff had a medically determinable impdirr@ece
the ALJ has established Plafhhas a medically determinable impairment, the ALJ must rate the
functional limitation using four broad functional areas: activities of daily Ingongial functioning

concentration, persistence, and paaed decompesdion. The ALJ is to rate the degree of



functional limitation in the first three areas as none, mild, moderate, marked, tesxdeex The
ALJ will rate decomprsation as none, one or two, three, four or more. After rating the Plaintiff's
functional limitation resulting from Plaintiff’'s impairment, the ALJ deterrsitinee severity of the
Plaintiff's impairments.If the ALJ ratesthe degree otlaimant'slimitation in the first three
functional areas as “none” or “mild” and “none” in the fourth aveawill generaly conclude that
claimants impairment(s) is not severe, unless the evidence otherwise indicates thé there
than a minimal limitation in the claimantability to do basic work activitie20 C.F.R. 88

404.1520¢b)-(d), 416.920a(b)d).

In the preset casethe ALJ determined Plaintiff's depression, anxiety, and bipolar were
medically determinable impairmentsPlaintiff contendsthe ALJ failed to incorporate her

personality disorder in his Decision. (Doc. 11, pp.T®e Plaintiff is mistaken.

Plairtiff did not allege a personality disorder in her applicatrar did she testify as to having
one. The Eigltit Circuit hasrepeatedly stated that &h.J has no dutytb investigate a claim not
presented at the time of the application for benefits and not offered at tirggheesaa basis for
disability.” Gregg v. Barnhart, 354 F.3d 710, 713 (8th CR003) (quotingPenav. Chater, 76 F.3d
906, 909 (8th Cir1996)); see also Brockman v. Sullivan, 987 F.2d 1344, 1348 (8th Cit993)
(“The ALJ, however, had no obligation to investigate a claim not presented at the tinge of t
application for benefits and not offered at the hearing as a basis foiligiabMatthews v.
Bowen, 879 F.2d 422, 424 (8th Cir. 1989) (ruling that ALJ did not err in not ordering consultative
examination before concluding claimant had no mental impairment where claimawot ditege

disability due to mental impairment and presented only minimal evidence of anxiety)

Next, the ALJ rated the funomal limitatiors using four broad functional areas: activities of

daily living; social functioning; concentration, persistence, and pace; and dewatign. The

9



ALJ determined Plaintiff had mild limitation regarding her activities of daily livitig.meking

this determination, the ALJ took into consiagonPlaintiff's Function Reports where she assisted
her husband in taking care of the dagdsheneeded assistance putting on her bra, bathing, and
combing her hair.Plaintiff could feed herself, hower, she needed assistance cutting her food.
Plaintiff washecda couple of loads of laundry a week, performed some homework, and shopped in
grocery stores. Plaintiff's hobbies included watching television and playiitg ter

grandchildren. (T. 15)

In thearea of social functioning, the ALJ determined Plaintiff had mild limitation. Plaintiff
shopped with her husband for household needs once a month, she spent time on the computer and
telephone, attended family events, physical therapy, and went td#abn a regular basis.

Plaintiff did not report any problems getting along family, friends, neighbadsauthority figures.
She had never been fired or laid off from a job due to problems getting along with other people

(T. 15)

In the third functional area, concentration, persistence, or pace, the ALJ deterfaingatf P
had a mild limitation. Plaintiff was able to handle finances. She needed to be khoirdke
medication and showers. She was able to drive, but did not do so because of glet. &fasitiff
could pay attention for a few minutes, but was unable to finish what she started. $io¢ alds
to follow written or spoken instructiongell or handle change in routine well. (T. 1&pncerning
the fourth area, the ALJ foundatPlainiff had not experienced any episoaddsiecompensation

of extended duration. (T. 16)

BecawsePlaintiff's medically determinable impairments caused no more than a mild limitation
in any of the first three functional areasd there were no episaiaf decanpensation, the ALJ

determined Plaintiff’'s medically determinable mental impairments wereseoere. (T. 16)

10



In determining the Plaintiff's degree of limitation in the paragraph “B” mentattiom
analysis, the ALJ considered the following evidenB¢antiff began mental health treatment at
Counseling Associates in February 2012. Plaintiff reported a poeiiralje, being raped as a
child, abused by husband, and she had been attacked twice. (T. 504) Dr. Don Pennington
psychiatrist at Counseling Assates noted her insight and judgment were poor/fair and deferred
a diagnosis. (T. 504) On March 20, 2012, Plaintiff was pleasant and her mood was anxious. Dr.
Pennington diagnosed her with mood disorder, not otherwise specified and ordered lah.work. (
503) On April 23, 2012, the medical management note indicated Plaintiff had not kept hgr thera
appontments and her “life [wa]s a wreck.” Her primary care physician stopped ipregdner
Hydrocodone an&anax (T. 501) Plaintiff had poor medical comgatice. She appeared unkept,
affect was tearful, and her mood anxious. (T. 501) Dr. Pennington increased henlatid Paxil,
wanted her to see the therapist, Rlit@eweeks, and resuniestoril (T. 501) On May 14, 2012,
Plaintiff brought Dr. Pennington a letter from her attorney regarding herP&gmtiff appeared
disheveled and her mood was anxious. (T. 500) Dr. Pennington diagnosed her with a mood

disorder, not otherwise specified, and recommended she continue her medications. (T. 500)

Along with seeing Dr. Pennington, Plaintiff was treated by Tim Hughes, édgn®fessional
counselor, (“Counselor Hughes”) at Counseling Associates. On March 19, 2012 fPsantif
Counselor Hughes and he observed Plaintiff had increased anxiety.iffRisotrequested half
sessions due to financial reasons. (T.511) On April 24, 2012 Plaintiff saw Counselos Hndhe
advised her primary care physician stopped prescribingkéeax and Hydrocodone. Plaintiff

reported some suicidal thoughts. (T. 509)

A mental RFC was performed by Dr. Pennington on May 14, 2012. Dr. Pennington opined

Plaintiff had no useful ability to function on a sustalbasis, an eight hour work day for five days

11



in a full work week in the following areas: remember locations and wik& procedures;
maintain attention and concentration for extended periods (extremely dis&aatibrk in
coordination with or proximity to others without being districted by theamplete a normal
workday or workweek without interruptions from psychologically based symptehalong with
other coworkers or peers without districting them or exhibiting behavioral nessrevery
emotional) behave in an emotionally stable mannmetate predictably irsocial situationsand

work without deterioration or decompensation causing the individual to withdraw from the

situation and exacerbation of symptoms or adaptive behaviors. (T. 494)

Counselor Hughes completed a mental RFC on May 11, 2012. Counselor Hughes found
Plaintiff had no useful ability to function on a sustadbasis, an eight hour work day for five days
in a full work week, in the following areas: remember locations and -akprocedures;
maintain attention and concentration for extendetbgs;work in coordination with or proximity
to others witlout being districted by thentomplete a normal workday or workweek without
interruptions frompsychologically based symptomgerforming at a constant pace without an
unreasonable number and length of rest perigelding along with coworkers or peers without
distracting them or exhibiting behavioral extremesponding appropriately to changes in the
work setting behaving in an emotionally stable manmefating predictably in social situafis;
demonstrating reliabilityand working without deterioration or decompsaion causing the
claimant to withdraw from the situation or exacerbation of symptoms or adaphaeities. (T.

495)

The ALJ gave little weight to the forms submitted by Dr.idegton and Counselor Hughes.
The ALJ discounted both forms because they wWelreeckoff” forms, they did not cite any

supporting clinical test results or findings, and the physician’s treatmeist didteot record any

12



significant limitations due to the alleged impairmentfie Court finds the ALJ properly
discounted Dr. Pennington’s and Counselor Hughes’ check-the-box &ftenéinding they were
not supported by the objective evidence in the record anththatontrasted with other evidence
in the recordSee Wagner v. Astrue, 499 F.3d 842, 849 (8th Cir. 2007)(ALJ may credit another
medical evaluation over that of treating physician when other assessmeappasted by better

medical evidence, or where tre@iphysician renders inconsistent opinions)

The ALJ next considedthe opinion of Dr. Shry. Dr. Shry conducted a mental evaluation on
October 13, 2011. Plaintiff reported outpatient treatment at Day Springs Beha¥eaisth in
2009, but no inpatient trement. (T. 373) At the time of the examination, Plaintiff was taking
Paxil, Soma, Hydrocodone, Xanax, and Rekt (T. 373) Plaintiff indicated she had been
convicted of two felonies: hot check writing and forgery. (T. 373) Dr. Shry oldétaentiff
seaned pleasant, cooperative, and she demonstrated a normal and stable mood. Her speech was a
normal rate and volume, however she did have a mild slur. Her responses wetgerkgicant,
and her associations were well connected and goal directed. Therewaidence of thought

disorder or hypomanic behavior, asite was calm and attentive.

Plaintiff communicated in an intelligent and effige manner. She did not demonstrate
difficulty in comprehending and carrying out simple and complex tasks. She did not @ppear
limited in her ability to cope with the typical demands of basic work like tasidsshe was not
impaired in her ability to attend and sustain concentration on @@skShry believedse might
have been mild to moderately limited in her ability to sustain persistence wheletogfasks.
It appeared to Dr. Shry Plaintiff functioned within the low ran§éntellect and diagnosed her
with adjustment disorder, mild depression with mixed anxiety features, pergahsditder, not

otherwise specified, and a GAF of 60-65. (T. 375)

13



After considering Dr. Shry’spinion, the ALJ determined was supported by the objective
medical evidence of recardnd Plaintiff's impairments of depression, anxiety, and bipolar did not
havemore than ae minimis effect on the Plaintiff's ability to perform basic work activities and

were not severe disabling impairments. (T 19)

Plaintiff next contends the ALJ erraghen he failed to consider Plaintiff's personality
disorder. (Doc. 11, p. 11) The Plaintéfincorrect The ALJdid consider Plaintiff's personality
disorder when he reviewed Dr. Shry’s mental evaluationchvidiagnosed Plaintiff with
adjustment disorder, depression with mixed anxiety features, amittlpersonality disorder, not
otherwise spafied, with cluster B traits. (T. 18Again, he fact that Plaintiff did natven allege
the condition in her application isignificantto the CourtDunahoo v. Apfel, 241 F.3d 1033, 1039
(8th Cir. 2001)Further, #ieged impairments may not be considered severe when they are stabilized
by treatment and otherwise are generally unsupported by the medical réolameton v. Apfel,

210 F.3d 870, 875 (8th Cir. 2008¢e also Mittlestedt v. Apfel, 204 F.3dat852 (plaintiff bears the

burden to establish severe impairments at-stepof the sequential evaluation).

Plaintiff had théburden of showing a severe impairment significantly limited her mental ability
to perform basi work activities. Caviness v. Massanari, 250 F.3d 603, 605 (8th Ci2001) The
undersigned finds substantial evidence supported the ALJ's determination oiffRlaavere

impairments of degenerative disc disease and fibromyalgia, but not the tebed anpairments.

C. REC Deter mination:

Plaintiff arguesthatthe ALJs RFC assessment was not supported by substantial evidence.
(Doc. 11, pp. 127) The Court disagrees.
RFC is the most a person can do despite that person’s limitations. 20 C.F.R. § 404.1545(a)(1).

A disability claimant has the burden of establishing his or her Be&€Masterson v. Barnhart,

14



363 F.3d 731, 737 (8th Cir. 2004). “The ALJ determines a ealali:i RFC based on all relevant
evidence in the record, including medical records, observations of treating @hysiod others,
and the claimant’s own descriptions of his or her limitatiori3avidson v. Astrue, 578 F.3d338,
844(8th Cir. 2009)see also Jonesv. Astrue, 619 F.3d 963, 971 (8th Cir. 2010) (ALJ is responsible
for determining RFC based on all relevant evidence, including medical records, obssreat
treating physicians and others, and claimant’s own description of his iongat Limitations
resulting from symptoms such as pain are also factored into the assesZn€hf.R. §
404.1545(a)(3).

The Eighth Circuit has held that a “claimant’s residual functional capacity is &ahed
question.” Lauer v. Apfel, 245 F.3d 700, 704 (8th Cir. 2001Yherefore, a claimant's RFC
assessment “must be based on medical evidence that addresses the claimantts faipitityph
in the workplace.” “An administrative law judge may not draw upon his own infererm@s fr
medical reorts.” Neviand v. Apfel, 204 F.3d 853, 858 (8th Cir. 2000). Instead, the ALJ should
seek opinions from a claimant’s treating physicians or from consultativerexamegarding the
claimant’s mental and physical RF.; Strongson v. Barnhart, 361 F. 3d 1066, 1070 (8th Cir.
2004.)

Plaintiff argues the ALJ failed to incorporate Plaintiff's mental restrictions igoRFC
determination. (Doc. 11, pp. 4B) Plaintiff's argument is without merit. Plaintiff's depression
anxiety and bipoladisordemwerewell controlled by medications. (T. 311, 321, 32&) Further

Plaintiff had poor medical compliance. (T. 320, 501)

Dr. Pennington diagnosed her with mood disorder, not otherwise specified. (P&
requested half sessiortije to financial reasonahen she met with Counselor Hughes. (T. 511)

The Court rejects Plaintiff's contention that the Alproperly disregarded the opinions of Dr.

15



Pennington and Counselor Hughes. Both Dr. Pennington and Counselor Hogbssd greater
restrictions tha their treatment records showed. The Court concludes that the ALJ properly
discounted these opinions after finding ttiet opinionsvere not supported by objective evidence
and that the treatment notes did noecord any significant limitations due to the alleged
impairments See Wagner v. Astrue, 499 F.3dat 849 (ALJ may credit another medical evaluation
over that of treating physician whether assessment is supported by better medical evidence, or
where treahg physicianrenders inconsistent opiniongjllis v. Barnhart, 392 F.3d 988, 9995

(8th Cir. 2005) (medical opinion that applicant is disabled involves issue reserved for

Commissioner, and is not entitled to controlling weight).

Substantial evidence gporied the ALJ’s Decisionregarding Plaintiff's mental restrictions
Dr. Shry notedPlaintiff did not appear to be limited in her ability to cope with the typical demands
of basic work like tasks and she was not impaired in her ability to attend and sustairiratioce
and tasks; however, she might be mild to moderately limited ialhkty to sustain persistence
with completing tasks, but she did not seem to be impaired in her ability to compl&tékeor
tasks within acceptable timeframes. (T. 4B@intiff reported she had the capability to pay bills,
count change, and use a checkbook or money order. (T. 168) Plaintiff's hobbies included watching
television and playing with her grandchildren. (T. 169) She held a license as iaccenifsing
assistantand she worked as a sales manager, bus driver, delivery driver, and at a chicken plant.
(T. 175183, 196) Holding jobs like these for several years, even with possible cognitive
disabilities, supports the ALJ’s finding of naisabled.See Roberts v. Apfel, 222 F.3d 466, 469
(8th Cir. 2000)Clark v. Apfel, 141F.3d 1253, 12556 (8th Cir. 1998)See also Milesv. Barnhart,

374 F.3d 694, 699 (8th Cir. 2004).
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Plaintiff alsoarguegshatthe ALJ erred in his physical RFC assessment when he relied upon
the State Agency opinion evidence. (Doc. 11, ppl4pbIin making his RFC determination, the
ALJ relied on diagnostic testing from August 2008 showing Plaintiff had smallriaildi@ joint
effusions, slightly greaten the left then the righgndthere was no evidence of arthritic changes,
avascular necrosis, bonentusionpr fracture. Thenagnetic resonance imaging (“MRI”) scai
her lumbar spinetaken in August 20Q8showed L5S1 and L45 disc bulges with facet
hypertrophic changes and no focal disc herniations or canal stenosis.-GQ@computerized
tomography (CT") scanof Plaintiff's head taken in November 2008vas normal. (T. 352) X
rays taken of Plaintiff's right hip, knee, wrist, pelvis, and lumbar spine takertabn€@@009 were
normal. (T. 350) Xrays taken in 2010 of Plaintiff's lungs, luarh and chest were normal,
however, her shoulder showed miningigigenerativdindings in both AC joints, there were no
findings of calcific tendinitis, acute bone or joint abnormalities,thrde was reasonable internal
and external rotation of the humeral heads. (T-348) In October 2011 an-ray of Plaintiff's
lower lumbar spine showed the lumbar vertebral body heights were preserved asd Spacde
intervals and alignment were radiographically unremarkable. (T.A&3) of Plaintiff’s cervical,
lumbar, and thoracic spine showed some degenerative changes, but no acute alsofmalit
464) Plaintiff's CT scans of her head, brain, and lumbar and cervical spine taken in May 2013
were allnegative. (T. 52525) h September 201Blaintiff’'s x-ray of her lumbar spine showed

no acute bony fragments. (T. 544)

The ALJ also considered the medical evidence submitted from Clarksvillecdli€lioup.
Plaintiff was treated at Clarksville Medical Group from October 30, 2008 untief®éetr 2012.
During the carse of her treatment, Plaintiff was scheduled to see a neurologist;drpsiey did

not show up. (T. 3441) Plaintiff was discharged from physical therapy after twelve visits
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Plaintiff indicated to the therapist she was going to $eskment from @mother doctor because

“she felt as if the one she had did not care.” (T. 461) The physical therapisbneéstie veracity

of her complaints. During one session Plaintiff yelled out in pain when she amas$etring;
however, she stood on her tip toes and leaned over the counter to get candy out of theltandy dis
(T. 421) After the physical therapist relayed this information to her doctor atldr&sville
Medical Group,the doctornoted this “further confirmed she was not truthful regarding her
subjective complaints of pain and the extent of her injuries.” (T. 461) Plaintiffigtiéel to switch
doctors at the Clarksville Medical Clinic; however, Dr. Sarah Woodruff noted she coukikaot

her on as a chronic pain client. (T. 513)

Another concern for the Court was Plaintiff's drug seeking behavior. Pldiatifbeen to the
emergency room twentfpur times for complaints of pain from December 2008 to June 2009. (T.
333) The doctortahe Clarksville Medical Clinic informed the Plaintiff it appeared to be a “high
probability of drug seeking behavior.” (T. 338h emergencyoom doctor indicated heould
need a note frorRlaintiff's doctor in order to continue treatment for headaches at the emergency
room. (T. 322) Moreover, Plaintiff went to two different emergency raomthe same dageeking
treatment(T. 441, 458)5ee Anderson v. Shalala, 51 F.3d 777, 780 (8th Cir. 1995) (observing that
claimant's “drugseekng behavior further discredits her allegations of disabling paimterson
v. Barnhart, 344 F.3d 809, 815 {8Cir. 2003).

Plaintiff contendsthe ALJ based his entire RFC uptre physical RFC oDr. Jonathan
Norcross, state agency medical consultant,thatthe opinion of Dr. Norcross did not constitute
substantial evidence. (Doc. 11, pp.-1IH The ALJ took into consideration Dr. Westbrook’s
consultative physical examination in determining his RFC. The ALJ opined Ditbiels's

opinion was more limiting than the objective medical evidence of record would support. Dr.
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Norcross concluded, after reviewing the evidence, Plaintiff was capgéefofming light work,
with postural limitations. While the ALJ did afford Dr. Norcross’ opinion greaghigit was
supported by the medical evidence of record and the examination by Dr. WesBweWlagner
v. Astrue, 499 F.3d aiB849 (ALJ may credit another medical evaluation over that of treating
physician when other assessment is supported by better medical evidemterertreating
physician renders inconsistent opinions).

It is also noteworthy thahroughout her course of treatment Plaintiff continued to live an active
lifestyle. Plaintiff was in a motorcycle accidemt Octoberl5, 2011 (T. 465) Shdell off of the
top of her motohome and broke her elbow in 2013. She reported to Dr. Robert Nth@tahe
was able to work ancbuldperform activities of daily livingbut she just wanted pain management.
(T. 530)The active lifestyle the Plaintifontinued to live was not indicative of someone who was
disabled.See, eg., Roberson v. Astrue, 481 F.3d 1020, 1025 (8th Cir. 2007) (holding that
substantial evidence supported ALJ's denial of disability benefits in parudeecdaimant
“engaged in extensive daily activitiesncluding taking care of her child, driving a vehicle,
preparing mealsperforming housework, shopping for groceries, handling money, and visiting
family); Wagner v. Astrue, 499 F. 3dat 852 (holding that substantial evidence supported ALJ's
denial of disability benefits in part becmuclaimant €ngaged in extensive daily actiesi, such
as fixing meals, doing housework, shopping for groceries, and visiting friends”

While it is the ALJ’s duty to develop the record, the burden of persuasion to prabditjis
and demonstrate RFC remains on the claimant, even when the burden of production shifts to the
Commissioner at step fivelarris v. Barnhart, 356 F.3d 926, 931 n. 2 (8th Cir. 2004). Based on

theobjective medical evidencepinionevidence, statagency evidence, and the testimony of the
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Plairtiff, the Court concludes that the RFC determined by the ALJ is supported by substantial
evidence.
V. Conclusion:

Having carefully reviewed the recombs a whole the undersigned findthat substantial
evidence supports the Commissioner’s decision denying Plaintiff benefits, andhe
Commissioner’sdecision should be affirmed. Plaintiffs Complaint should be dismissed with
prejudice.

Dated this8th day ofJuly, 2015.

I1siMark €. “Ford
HONORABLE MARK E. FORD
UNITED STATES MAGISTRATE JUDGE

20



