Wagner v. Social Security Administration Commissioner Doc. 21

IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FORT SMITH DIVISION

JOLYNNE WAGNER PLAINTIFF

V. CIVIL NO. 2:14-CV-2136-MEF

CAROLYN W. COLVIN, Commissioner
SocialSecurityAdministration DEFENDANT

MEMORANDUM OPINION AND ORDER

Pending now before this Court is PlainsffMotion for Attorney Fees Under the Equal
Access to Justice ActEEAJA”). ECF No. 18, 19. The Defendamas filed a response voicing no
objections to the Plaintiff's mimn. ECF No. 20. The case is peely before the undersigned by
consent of the parties. ECF No. 7

l. Procedural Background:

Plaintiff appealed the Commissioner’s deniabenefits to this court. On August 14, 2014,
an Order was entered remanding the case pursuant to sentence six of 42 U.S.C. § 405(g). ECF No.
14. On August 25, 2016, the case was reopenedgnirsu Plaintiff's Motion. ECF No. 15, 16.
Plaintiff filed a motion for attorney’s fees and costs under 28 U.S.C. § 2412, the Equal Access to
Justice Act (hereinafter “EAJA”) on November 8, 2016, requesting $1,652.50, representing a total
of 2.00 attorney hours for work performed in 2@t4n hourly rate of $186.00, 1.30 attorney hours
for work performed in 2016 at an hourly rate of $188.00, and 3.80 paralegal hours at a rate of
$75.00 per hour. ECF No. 19-3. The Defendant ileelsponse voicing no objewuts to Plaintiff's

request, but pointing @ miscalculation.
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[. Applicable L aw:

Pursuant to 28 U.S.C. § 2412(d)(1)(A), the tounst award attorney’s fees to a prevailing
social security claimant unledse Commissioner’s position in ujgng benefits was substantially
justified. While it is true that “sentence foumands confer prevailing party status, remands
pursuant to “sentence six” do nSke Shalalav. Schaefer 509 U.S. 292, 301 (1993). Section 405(Q)
permits a court to remand a case to the Casioner where the Commissioner requests a remand
before answering the complaint or where new nltevidence is adducebat was for good cause
not presented before the agen8geid. at 297 n.2. This type of remand, also known as a “sentence
six” remand, is not a judgmemin the merits. Instead, the Couetains jurisdiction pending
completion of the administrative proceedings, antty of a final judgmens delayed until after
the post-remand agency proceedings have beenemud@nd the agency’s results have been filed
with the court.Seeid. at 296. In these cases, the time pefadfiling a motion pursuant to the
EAJA does not begin “until after the post remanoceedings are completed, the Secretary returns
to court, the court enters a finadgment, and the appeal period rumddlkonyan v. Sullivan, 501
U.S. 89, 102 (1991).

The motion presently before this Court isdoraward of attorney fees in a case remanded
pursuant to “sentence six.” ilaase was remanded to theeagy on August 14, 2014. On, July
25, 2016, Plaintiff received notice of a fully favbla decision. ECF No. 15. The Plaintiff then
moved to reopen the case and for the eatrjppdgment on August 23, 2016. ECF No. 15. On
October 26, 2016, judgment was entered reopenmgdke and affirming the agency’s award of

benefits.



1.  Discussion:

On November 8, 2016, the Plaintiff fileate present motion. ECF No 18, 19. It is the
opinion of the undersigned that the Plaintiff is #edi to a fee award in this case, as she is the
prevailing party, the government’s decision to denyabiés was not “substantially justified”, the
hourly rate requested for both attorney and paralegal hours does not exceed the CPI for any year
in question, and the time asserted to have been sp#re representatioof the Plaintiff before
the district court is reasonabl&ee Jackson v. Bowen, 807 F.2d 127, 128 (8th Cir. 1986) (burden
is on the Commissioner to show substantial juesttfon for the government’s denial of benefits);
Johnson v. Qullivan, 919 F.2d 503 (8th Cir. 1990) (the hourlyeranay be increased when there is
“uncontested proof of an increasetive cost of living sufficient to justify hourly attorney’s fees
of more than $75.00 an hour); aAtlen v. Heckler, 588 F.Supp. 1247 (W.D.N.Y. 1984) (in
determining reasonableness, ddooks at time and labor requitethe difficulty of questions
involved; the skill requed to handle the problems presentib@; attorney's experience, ability,
and reputation; the benefits resulting to the clfesrn the services; the customary fee for similar
services; the contingency or certainty of cemgation; the results obtained; and, the amount
involved). However, as pointed out by the Goweent, Plaintiff has misalculated the fee amount.
According to the numbers provided by the R, the correct €e award is $901.40. Thus,
Plaintiff will be awarded $901.40 in atteey fees pursuant to the EAJA.

Pursuanto Astrue v. Ratliff, 130 S.Ct. 2521, 2528 (2010), the EAJA fee award should be
made payable to Plaintiff. However, as a mattgrattice, an EAJA fee rda payable to Plaintiff

may properly be mailed tlaintiff's counsel.



The parties should be reminded that the dwmearein under the EAJA will be taken into
account at such time as a reasonable feetisrmined pursuant to 42 U.S.C. § Add6order to
prevent double recovery bypansel for the Plaintiff.

V.  Conclusion:

For the reasons stated above,uhdersigned awards the Plain®801.40 in attorney fees

pursuant to the EAJA, 28 U.S.C. § 2412.

Dated this 29th day of November 2016.

15 Mank €. Ford

HON.MARK E.FORD
UNITED STATESMAGISTRATE JUDGE




