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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FORT SMITH DIVISION

MARY LUCILLE WEWER PLAINTIFF

V. Civil No. 2:14-cv-02215-MEF

CAROLYN W. COLVIN, Commissioner

SocialSecurityAdministration DEFENDANT

MEMORANDUM OPINION

Plaintiff, Mary Wewer, brings this action und& U.S.C. § 405(g)egking judicial review
of a decision of the Commissianef Social Security Adminisation (Commissioner) denying her
claims for a period of disability, disability innce benefits (“DIB”)and supplemental security
income (“SSI”) under Titles Il and XVI of the SatiSecurity Act (hereinafter “the Act”), 42
U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(Aln this judicial reviewthe court must determine whether
there is substantial evidencetire administrative reed to supporthe Commissioner’s decision.
See 42 U.S.C. § 405(g).

l. Procedur al Backgr ound:

Plaintiff filed her applications for DIB arf8iSI on May 31, 2012, alleging a disability onset
date of April 6, 2012, due theart disease, high blood pressure, edema, arrhythmia, high
cholesterol, fatigue, reaing bone calluses, and chronic pairthe right foot. Tr. 161-171, 207.

The Commissioner denied her applicationsafiit and on reconsideration. Tr. 82-87, 92-99, 102-
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106. An Administrative Law Judge (“ALJ”) helsh administrative hearing on March 14, 2013.
Tr. 50-81. Plaintiff was preseand represented by counsel.

At this time, she was 56 years old withigh school education. Tr. 56, 161, 208. She had
past relevant work ("PRW”) experience as awyor feeder-off bearer in a poultry and food
processing plant from 1974 until 2012. Tr. 56-58, 199-200, 208, 216-218. The Plaintiff attempted
to work following a mini stroke on March 22012, but ultimately stopped working on April 6,
2012. Tr. 59.

On June 7, 2013, the ALJ found that the Rifii® carotid artery disease status-post
surgery; hypertension; chest pain; heart palpitati and history of multiple foot surgeries were
severe, but did not meet or medically equal ointne listed impairments in Appendix 1, Subpart
P, Regulation No. 4. Tr. 10-11. After partiatliscrediting her subjective complaints, the ALJ
determined that she retained the residual funatioapacity (“RFC”) to perform light work except
she must avoid concentrated exposure to hazafds1l. With the ssistance of a vocational
expert, the ALJ found the Plaifitcould perform her PRW as awrveyor feeder-off bearer. Tr.
14.

The Appeals Council denied the Plainsffequest for review on August 25, 2014. Tr. 1-
4. Subsequently, Plaintiff filed this actio®ECF No. 1. This case is before the undersigned by
consent of the parties. Both parties have filedeapbriefs, and the casenew ready for decision.
ECF Nos. 9, 10.

[. Applicable L aw:

This court’s role is to determine whethabstantial evidence suppethe Commissioner’s
findings. Vossen v. Astrue, 612 F.3d 1011, 1015 (8th Cir. 2010ubStantial evidete is less than
a preponderance but it is enough that a reasemabid would find it adquate to support the
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Commissioner’s decisionTeague v. Astrue, 638 F.3d 611, 614 (8th CR011). We must affirm
the ALJ’s decision if the mord contains substantiavidence tcsupport it. Blackburn v. Colvin,

761 F.3d 853, 858 (8th Cir. 2014As long as there is substamtevidence in the record that
supports the Commissioner’s decision, the coury mat reverse it simply because substantial
evidence exists in the record that would haygperted a contrary outcome, or because the court
would have decided the case differentMiller v. Colvin, 784 F.3d 472, 477 (8th Cir. 2015). In
other words, if after reviewing the record it isspible to draw two inconsistent positions from the
evidence and one of those positisapresents the findings of the ALJ, we must affirm the ALJ’s
decision. Id.

A claimant for Social Security disability befie has the burden of proving his disability
by establishing a physical or menth$ability that has lasted atalst one year and that prevents
him from engaging in any substantial gainful actividearsall v. Massanari, 274 F.3d 1211, 1217
(8th Cir. 2001)see also 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(B)( The Act defines “physical
or mental impairment” as “an impairmentathresults from anatomical, physiological, or
psychological abnormalities which are demondé&raby medically acceptable clinical and
laboratory diagnostic techniquesi2 U.S.C. 88 423(d)(3), 1382(3)(cA Plaintiff must show that
his or her disability, not simply their impairmentsHasted for at least twelve consecutive months.

The Commissioner’s regulatiomsquire her to apply a fivetep sequential evaluation
process to each claim for disability benefits) Whether the claimant has engaged in substantial
gainful activity since filing his or her claim; (2) wther the claimant hassavere physical and/or
mental impairment or combination of impairm&n{3) whether the impairment(s) meet or equal
an impairment in the listings; (4) whether theoairment(s) prevent the claimant from doing past
relevant work; and, (5) whether the claimant iea&b perform other work in the national economy
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given his or her age, edation, and experiencesee 20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4).
Only if he reaches the final stage does theffader consider the Plaintiff's age, education, and
work experience in light of his drer residual functional capacitysee McCoy v. Schweiker, 683
F.2d 1138, 1141-42 (8th Cir. 1982) (en banc) (abrogated on other gro@0d€.F.R. 88
404.1520(a)(4)(v), 4162D(a)(4)(V).

IIl.  Discussion:

Of particular concern to the undersignedhs ALJ’s failure to request either an RFC
assessment from a treating physician or a wtats/e cardiology evaluation to determine the
Plaintiff's ability to perform work-related activitied.he ALJ owes a duty to a claimant to develop
the record fully and fairly to ensure his decisioansinformed decision based on sufficient facts.
See Sormo v. Barnhart, 377 F.3d 801, 806 (8th Cir. 2004). “An ALJ should recontact a treating
or consulting physician if a cittal issue is undeveloped andrequired to order consultative
examinations and tests when the medical reqorelsented to him do not give sufficient medical
evidence to determine whetheetblaimant is disabled.'Johnson v. Astrue, 627 F.3d 316, 320
(8th Cir. 2010) (quotation, alteration, and citatiomitted). However, in order to win on appeal,
a claimant must show that the ALJ's furtrd®velopment of the record would have made a
difference in his case or could have changed the outc@neead v. Shalala, 999 F.2d 1232,
1234 (8th Cir. 1993).

In the present case, the Plaintiff’'s has a histdrtyansient ischemic attacks (“TIA’S”). In
July 2012, she underwent a cerebrovascular attiplex, which showed severe stenosis of the
right paroximal internal carotid artery, mild dase of the left, mild disease of the bilateral
common carotid arteries with soft plaque in teg& stenotic right extamal carotid artery, and
antegrade flow in the bilateral vertebral arteridg. 500-505. The doat felt she might have
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symptomatic carotid artery disease and omlear angiogram for confirmation and strongly
advised smoking cessation. The angiogram reve&awdytcalcification of ta right carotid artery
with 50 percent stenosis and 45 to 50 percent agyngitc stenosis in the left with normal filling
of the brain. Tr. 366-367, 520-529. The doctor vekicthe stenosis on the right was the source
for her reported TIAs.

In August, she underwent a right carotid eretadtomy (“CEA”) to treat the stenosis. Tr.
437-472, 534-566. The CEA confirmed her diagnasfesarotid artery occlusion as well as
hypertension, hyperlipidemia, aadistory of TIAs. BetweeNovember 2012 and February 2013,
the Plaintiff followed-up with River Valley ChristiaClinic for medication rils and foot pain.

Tr. 594-595.

On February 24, 2013, she presented in thegagney room with complaints of chest pain,
palpitations, and hypertension. Tr. 588, 597-612. d&néed malaise, fatigue, shortness of breath,
and dizziness. Cardiovascuband respiratory exams were notm&n EKG was abnormal, but
cardiac enzymes were within normal limits. Tr. 600, 612. Her chest pain resolved with one
Nitroglycerine. The doctor dignosed chest pain, hypertensiong galpitations and advised her
to take extra Atenolol and Ndglycerine if this recurred.

Plaintiff underwent a ceretwascular arterial dupleon March 15, 2013, revealing
moderate disease of the left proximal internal carotid artery but showed normal right common
carotid and internal carotid artesiand antegrade flow the bilateral vertatal arteries. Tr. 614-
615. When compared to her earlier duplex scamatethat the level of disse in her left carotid
artery has progressed.

The Defendant contends that further develepnof the record was not warranted because
the Plaintiff's symptoms resolved following serg and no longer necesséd the services of a
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cardiologist. We note, howevdhat the Plaintiff sought out emergency treatment in February
2013 for another TIA episodend underwent a duplex scan March 2013 that revealed a
worsening of the disease in the left proximal ing carotid artery, theignificance of which is
not contained in the record. Further, ther@asindication in the record that the Plaintiff was
released from the care of her cardiologist. Ratherevidence indicates that the Plaintiff lost her
health insurance onceeshised up all of her leave under Faamily Medical Leave Act and began
seeking treatment from RVCC and the emergeaoy. While we do note the conservative nature
of the care given at RVCC, an arterial duplex watered in March 2013 teevaluate the status
of her carotid artery diseaséccordingly, we believe that ALShould have either requested an
RFC assessment from her treating doctor orlsembut for a consultativeardiology examination.
Because he failed to do so, we cannot saysthiastantial evidence supports his decision.

On remand, the ALJ is ordered to obtain bemhRFC assessment from her treating doctor
and a consultative cardiology examination completeh an RFC assessmesd that the record
can be properly developed regauglithe limitations that might relsdrom her impairments.

V. Conclusion:

Accordingly, we conclude that the ALJ’s d&ioin is not supportelly substantial evidence
and should be reversed and remanded to tmen@ssioner for further consideration pursuant to
sentence four of 42 U.S.C. § 405(qg).

DATED this 20th day of January, 2016.

15 Mank £. CFond

HON. MARK E. FORD
UNITEDSTATESMAGISTRATE JUDGE




