Atwell v. Social Security Administration Commissioner Doc. 11

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FORT SMITHDIVISION

JOHNNIE ATWELL PLAINTIFF
VS. Civil No. 215-cv-02023MEF
CAROLYN W. COLVIN, DEFENDANT

Commissioner of Social Security Administration

MEMORANDUM OPINION

Plaintiff, Johnnie Atwell, brings this action under 42 U.S.C. § 405(g), seeking judicial review
of a decision of the Commissioner of the Social Security Administration (“Conomésy)
denying fis claim for disability insurance benefits (“DIB”) under Titlleof the Social Security
Act (hereinafter “the Act”). In this judicial review, the court must determinetidr there is
substantial evidence in the administrative record to support the Commissioneisrd&ee 42
U.S.C. § 405(g).

l. Procedural Background:

Plaintiff filed his applicationfor DIB on December 282012, alleging an onset date of
September 1, 2011, due to pain in abdomen, chest, and groin; painful to lift and stand; shortness
of breath; weakness in legs and arms; swelling of legsaakiés; numbness in extremities; and,
headaches. (T. 14®)aintiff’'s application vasdenied initially and on reconsideration. @-83,

85-86 Plaintiff then requested an administvathearing, which was heloy Administrative Law
Judge (“ALJ”), Hon.Edward M. Starr, orBeptember 1,32013. Plaintiff was present and had a
representative present

At the time of the hearing, Plaintiff w&€ years of agand had the equivalent of a high school

education (T. 33, 149) Plaintiff's past relevant work experience included workisi@ fork lift
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operator from December 2004 through October 2@0mssemblyorkerfrom September 2005
through March 2006, and a plumber’s apprentice from June 2006 through Septembéi 2011.
150, 156)

On April 9, 2014, the ALJ found Plaintiffsardiovascular disordg(aortic aneurysm, post
surgical repairand hypertensionsevere. (T. & Considering the Plaintiff's age, education, work
experience, and the residual functional capa¢R¥C”) based upon all ofik impairments, the
ALJ concluded Plaintiff was not disabled from September 1, 2011, through the date of himDecis
issuedApril 9, 2014 The ALJ determined Plaintiff had the RFC to perfdight work. Plaintiff
could frequently lift and/or carry ten pounds and occasionally twenty pounds, sit fal af tgik
hours in an eight hour workday, and stand and/or walk for a total of six hours in an eight hour
workday. He could occasionally climb, balance, crawl, kneel, stoop, and crouch. (T. 19)

Plaintiff appealed this decision to the Appeals Council, but said request for reagedewed
on December 23, 2014. (T-9) Plaintiff then filed this action oRebruary 2, 2015. (Doc. 1) This
case is before the undersigned pursuanbteent of the parties. (Doc. 6) Both parties have filed
briefs(Doc. 8 and 9) andthe case is ready for decision.

1. Applicable L aw:

This Court’s role is to determine whether substantial evidence supports the Commnissione
findings.Vossen v. Astrue, 612 F.3d 1011, 1015 (8th Cir. 2010). Substantial evidence is less than
a preponderance but it is enough that a reasonable mind would find it adequate to support the
Commissioner’s decisiofMeague v. Astrue, 638 F.3d 611, 614 (8th Cir. 2011). The Court must
affirm the ALJ’s decision if the record contains substantial evidence to supdglacdkburn v.
Colvin, 761 F.3d 853, 858 (8th Cir. 2014#s long as there is substantial evidence in the record

that supports the Commissioner’s decision, the court may not eavemnply because substantial



evidence exists in the record that would have supported a contrary outcome, or because the c
would have decided the case differenMiller v. Colvin, 784 F.3d 472, 477 (8th Cir. 2015). In
other words, if after reviewmthe record it is possible to draw two inconsistent positions from the
evidence and one of those positions represents the findings of the ALJ, the Court nmusheffir
ALJ’s decision.d.

A claimant for Social Security disability berntsfihas the burden of proving hdssability by
establishing a physical or mental disability that has lasted atdeasyear and that prevents him
from engaging in any substantial gainful activRgarsall v. Massanari, 274 F.3d 1211, 1217 (8th
Cir. 2001);see also 42 U.S.C. 8§ 423(d)(1)(A). The Act defines “physical or mental impairment”
as “an impairment that results from anatomical, physiological, or psychol@poarmalities
which are demonstrable by medically acceptable clinical anddedyy diagnostic techniques.”
42 U.S.C. § 423(d)(3)A plaintiff must show that his disability, not simply himspairment, has
lasted for at least twelve consecutive months.

The Commissioner’s regulations require her to apply adtep sequential evaluation process
to each claim fodisability benefits: (1) whether the claimant has engaged in substantiall gainfu
activity since filing his or her claim; (2) whether the claimant has a severgeghgsd/or mental
impairment or combination of impairments; (3) whether the impairmenté&t mr equal an
impairment in the listings; (4) whether the impairment(s) prevent the claimant from ishg
relevant work; and, (5) whether the claimant is able to perform other work intibveah@conomy
given his or her age, education, and expeaesee 20 C.F.R. 804.1520(a)(4). Only if he reaches
the final stage does the fact finder consider the Plaintiff's age, eolucatid work experience in
light of his or heresidual functional capacitfgee McCoy v. Schweiker, 683 F.2d 1138, 11442

(8th Cir. 1982); 20 C.F.R. § 404.1520(a)(4)(v).



[11. Discussion:

The Court must determine whether substantial evidence, taking the reaosdhale, supports
the Commissioner’s decision thtte Plaintiff had not been disabled from the ondate of
September 12011, through the date of the ALJ’s Decision issued April 9, 2@4intiff raises
four issues on appeal, which can be summarized as: (ALthé&iled to fully and fairly develop
the record (B) the ALJ erred in his credibility analysis; (C) the ALJeérin his RFC
determination; andC) the ALJerred in stegour of his analysis. (Do®&, pp.9-16)The Court has
reviewed the entire transcript. The complete set of facts and arguneeptesented in the parties’
briefs and the ALJ’s opinion, and thake repeated here only to the extent necessary.

RFC Deter mination:

Plaintiff arguesthe ALJ failed to incorporate both mental and physical findings of the
Plaintiff's treating physician and consultative examiner in his RFC determinatidthatthe ALJ

erred in the weight assigned to Dr. Terry L. Hoyt's examination. (Doc. 8, pp. 13-14)

RFC is the most a person can do despite that person’s limitations. 20 C.F.R. § 404.1545(a)(1).
A disability claimant has the burden of establishnmgor her RFCSee Masterson v. Barnhart,
363 F.3d 731, 737 (8th Cir. 2004). “The ALJ determines a claimant’s RFC based on all relevant
evidence in the record, including medical records, observations of treating @hysiod others,
and the claimant’swen descriptions of his or her limitation®avidson v. Astrue, 578 F.3d838,
844(8th Cir. 2009)see also Jonesv. Astrue, 619 F.3d 963, 971 (8th Cir. 2010) (ALJ is responsible
for determining RFC based on all relevant evidence, including medical records, obssreat
treating physicians and others, and claimant’s own description of his limgatiomitations
resulting from symptoms such as pain are also factored into the asses2n€hf.R. 8§

404.1545(a)(3).



The Eighth Circuit has held that a “claimant’s residual functional capacity is &ahed
question.” Lauer v. Apfel, 245 F.3d 700, 704 (8th Cir. 200Iherefore, a claimant's RFC
assessment “must be based on medical evidence that addresses the clanhnttsfanction
in the workplace.” “An administrative law judge may not draw upon his own infererm@s fr
medical reports.Neviand v. Apfel, 204 F.3d 853, 858 (8th Cir. 2000). Instead, the ALJ should
seek opinions from a claimant’s treating physicians or from consultativerexamegarding the
claimant’s mental and physical RFI.; Strongson v. Barnhart, 361 F. 3d 1066, 1070 (8th Cir.
2004).

August 28, 2013, Dr. Hoyt, at the request of the Plaintiff's attonpeformeda history and
physical examination with functional capacity evaluation of the Plaintiff. Haryt indicated
Plaintiff had not been adequately treating his medical probleamdDr. Hoyt was strongly
concerned thaPlaintiff had other medical issues thatdhnot been addressed. (T. 268) Plaintiff
had recurrent chest pain, shortness of breath, abdominal pain and claudicationyexcessi
weakness, and easf fatigability. (T. 268) Dr. Hoyt opined Plaintiff was at a very high rigk o
decompensating and suffering another catastrophic and potentially life tmgageent. Dr. Hoyt
determined Plaintiff suffered from arteriosclerotic cardiovascul&adis and peripheral vascular
diseasavith further loss ofegfunction, which put him at high risk of sufferimgheart attack or a
stroke. (T. 268) Plaintiff's breathing was impaired from chronic obstructive pulyaisgase
(“COPD”), and he was notably depressed. (T. 268)

Plaintiff reportedmild chest pain radiatg downto hisleft arm, neck, jaw, and teeth. Ttleest
pain was heavy, deep, crushing, amateasing in severityT. 270)Plaintiff reported leg pain with
increased frequency. (T. 271) Plaintiff reported recurrent congestoigh,shortness of breath,

sputum, anavheezing Hehadleg pain while walkng; high blood pressure; sleeping palpitations;



back problems, muscle cramps, and weakness; depression, memory loss, mood chasges exce
stress, and nervousness; headaches; weaknéfstigue; and, prostate problems. (T. 271-272)

Plaintiff was awakealert, understood questions, and responded appropriately and quickly. (T.
272) Dr. Hoyt observed Plaintiff's neck was supple; lungs were clear, no csackleezes,
rhonchi, stridor, or pleural rubs; however, hespirations were slightly laborelairtiff had
symmetrical excursions, increased AP diameter, and dificisest wall tenderness. There veas
increased harshness bfonchovesicular sounds, few scattered crackles, and panexpiratory
wheezes. (T. 272) Plaintiff's cardiovascular and neurodd@xaminations were normal; however,
he had generalized lower abdominal tenderness. (T. 272) Dr. Hoyt recommendedtésting;
however, the Plaintiff indicated he did not have the financial resources fortihg.t€E. 273)

Dr. Hoyt diagnosedPlaintiff with arterorscloeroic cardiovascular disease with peripheral
vascular insufficiency, status postoperative abdominal aortic aneurypertension, COPD, and
chest pain syndrome. (T. 274) His medical source statement indibatetliring an eightour
work day Plaintiff could sit for two hours and stand and walk for one hour. (T. 274) #*lzooid
continuously lift up to five pounds, frequently lift up to ten pounds, occasionally lift up to twenty
pounds, and never lift over twenty pounds. (T. 274) Plaintiff could occasionally grip with both
handsand was limited to pushing and pulling fifty percent of the time. (T. 275) He could not bend,
squat, crawl, or climb; however, he could occasionally reach above his head, stodm, amduc
kneel. (T. 275) Plaintiff could not tolerate exposure to unprotected heigatkedntemperature
changes, ando dust, fumes, and gases; be around moving machiaed/,was limited to
occasionally driving automotive equipment. (T. 275) Dr. Hoyt determined Plasridih was
“moderatgcould be tolerated but would cause marked handicap in the performance of the activity

precipitating the pai’ (T. 275) Plaintiff would have unscheduled breaks, be absent more than



four days per month due to the impairments, and woekld to elevate his feet periodically
throughout the day. (T. 276)

On February 6, 2014, Dr. Michael R. Westbrook, state agency medical consultant, conducted
a general physical examination. (T. 278) Plaintiff was a smoker offigdyears, smoking one
and one half packs per day; however, he had stopped smoking two months prior to the examination.
(T. 278) Dr. Westbrook indicated there might be possible emphysema. (T. 278) Plaastiff w
diagnosed with hypertension. (T. 279) Plaintiff had sharp chest pain in the left upper biast, w
had been present since November 2010. (T. 279) Plaintiff had bilateral hip, knesparedgain.
(T. 279) He had neuropathy in both lower legs and feet, and two headaches per month. (T. 279)
Dr. Westbrook observed cyanosisthe Plaintiff's feet. (T. 280) Plaintiff's extremity exam was
within normal limits. (T. 280) Dr. Westbrook observed Plaintiff had a slightly kyplpatsture,
but his gait was within normal limits. (T. 281) Plaintiff was able to hold a pen ats wuch
fingertips to palm; oppose thumb to fingers; pick up a coin; stand/walk without\asdistices;
walk on heel and toes; squat and arise from a squatting position; and, he had a grip strength of
seventyfive percent in both hands. (T. 281) Dr. Westbrook diagnosed Plaintiffatitstory of
abdominal aortic aneurysm pesirgical repairarthralgia hypertension, and neuropathy. (T. 282)
Based upon his evaluatipBr. Westbrook determined Plaintiff was moderately limited in his
ability to walk, stand, sit, lift, carry handle, finger, see hear, or speak. (T. 282)

The ALJrejected Dr. Hoyt's evaluation because Dr. Hoyt did not perftany objective
testing to support the conclusions expressed in the checklist foFn21) The ALJ determined
thatDr. Hoyt's findings were in conflict with other credible medical evidence of records wetr
substantially supported by objective testing results, and beBaudeytwas not one of Plaintiff's

treating physicians, his opinion was given little weilghtthe A_J. (T. 21) By contrast, the ALJ



gave Dr. Westbrook’s opinions and findings substantial weight because his opiniorfsumere
to be generally consistent with other credible medical evidence of re@mdbecauseDr.
Westbrook “concluded that the examionatshowed that the claimant’s medical conditions were
nonsevere.” (T. 21The Courtcamot find any substantiakvidence taconclude thaPlaintiff's
medical conditions werthon-severe, and to the contraryDr. Westbrookevendeterminedhat
Plaintiff had moderate limitations. (T. 282)

Another misstatemenin the ALJ’s opinionis that the “evidence d[id] not show thdte
claimant experienced any complications during recovémyi his surgery(T. 20) Medical
records show, howevahat one of Plaintiff's cultures tested positive for staphd he was treated
with IV antibiotics for seven days. (T. 220)

Moreover, the ALJ indicated there was no mention of Plaintiff's neck pain, leg pain, or
numbness in the extremities at his appamnt with Physician’s Assistant Catherine Mustain
(“P.A. Mustain”). (T. 20) At an appointment with P.A. Mustain in August 20RRintiff
complaired aboutleg pain numbness, difficulty walking when his legs were stiff; a burning
sensation in both legs &eet below the knee; angainin his abdomepsince the surgeryand it
felt like something was pinching in his lower abdomen. (T. 20Wlarch of 2013, the Plaintiff
sought treatment frorR.A. Mustainand indicated he sometimes felt a sharp, pulling tyfppain

in his lower abdomen with he moved “different” or tried to lift something. He alsdired or

! Staph infections are caused by staphylococcus bacteria, types of germs cofomuhiyn the skin or in the nose
of even healthy individuals. Most of the time, these bacteria cause nemgobi result in relatively minor skin
infections. But staph inféions can turn deadly if the bacteria invade deeper into your body, gnyetn
bloodstream, joints, bones, lungs or heart. Staph infections can rangaiftonskin problems to endocarditis, a
life-threatening infection of the inner lining of your he@ndocardium). As a result, signs and symptoms of staph
infections vary widely, depending on the location and severity of teetiof.http:/Avww.mayoclinic.org/diseases
conditions/stapfinfections/basics/definition/ceR003141glast visited October 23, 2015)
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heaviness in his legs on both sides. (T. 233) Plaintiff had neck pain in the trapezius, which
increased by head movement and only lasted for a feonds. (T. 233) Plaintiff had intermediate
claudication and abdominal pain. (T. 233) Plaintiff smoked a pack of cigarettdaypdi. 233)
P.A. Mugain observed Plaintiff's abdomevas abnormakndit had a well healed surgical scar
on the left abdomen from suprapubic to epigastric area. (T. 233) Despite Piailaitifimented
complaintsregardinghis pain, the ALJncorrectlyindicated the symptoms mentioned above were
not previouslyrecordedn the medical evidence

The ALJalso indicatedn his Decison thatPlaintiff failed to follow the recommended course
of treatment. The AL3tatedthatJohn R. Williams, M.Drecommended workup for the neck pain
to include an MRI scan to assess neck conditiemd a referral to a gastroenterologist was offered
toassess the claimant’s abdominal pain, but the claimant wanted to apply for MedMeaicare
prior to the referrals. Th&LJ commented that thewas no subsequent evidence showing that the
claimant pursued the referrals recommended. (T.T2@® pertirent medical record readas
follows: “he may need to be worked up for his neck complaintay need MRI of the neck to see
if he ha[d] a disc problem. | also would like to refer him to a gastroenterologisisfoomplaint
of abdominal pain with the sharp pulling sensatifims] is having. These [maybe] only be
adhesions, but need to be evatdaby a Gl or IM specialist. | am also concerned about his
complaint of leg heaviness or weakness and am concerned about the vessagsnHisd should
be evaluated by Doppler study and cardiologist. If he is able to get Medicaid arakégdiwill
be happy to refer him for these work ups.” (T. 2B4intiff testified he sought treatment on a
sliding scale. He had no income, insurance, or means of support. (T. 33).

While a “deficiency in opinioswriting is not a suffieent reason to set aside an A& Jinding

where the deficiency [has] no practical effect on the outcome of the case,” am@espincomplete



analyses, and unresolved conflicts of evidence can serve as a basis for feeedends. Apfel,
214 F.3d 984, 988 (8th Cir. 200@Boyd v. Sullivan, 960 F.2d 733, 736 (8th Cir. 1998) the case
at hand, the aforementioned inaccuracies in the record require a remand. Tleséd his RFC
determination utilizing Dr. Westbrook’s general physical examinatemd the ALJ mis
characterized Dr. Wdstook findings in determining th&iaintiff's medical conditions were nen
severe. The ALJ is required to base his Decision upon the medical evidence afaedatds
clearto the Court that he did naib so in this case. Accordingly, the Court carsent that the
ALJ’s Decision is supported by substantial evidence.

On remangthe ALJ should reonsideithe medical evidence in making his RFC determination
and ensure that it is an accurassessmerdf what the Plaintiff is capable of performingthe
sometimes competitive and stressful conditions in which real people work in therihMWhile
the ALJ did not have the benefit of reviewing the nerve conduction test performegtemBer
8, 2014, the ALJ should also review anddmporate the tesesultsinto his RFC determination.

V. Conclusion:

Based on the foregoing, | must reverse the decision of the ALJ and remand ¢his tas

Commissioner for further consideration pursuant to sentence four of 42 U.S.C. 8§ 405(Q).

Dated this 27tlday ofOctober, 2015.

Isi Mank £. “Ford

HONORABLE MARK E. FORD
UNITED STATES MAGISTRATE JUDGE
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