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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FORT SMITHDIVISION
JENNIFER K. BLACK PLAINTIFF
V. Case N02:15CV-02130
VALLEY BEHAVIORAL HEALTH
SYSTEM, LLC; ACADIA HEALTHCARE
COMPANY, INC. DEFENDANT

OPINION AND ORDER

Before the Court arBefendantsValley Behavioral Health System, LLE(“Valley”) and
Acadia Healthcar€ompany, Incs (“Acadid) motion for summary judgment (DocOR, Plaintiff
Jennifer K. Blacks responseDefendantsreply, and the partiéssupporting doements; Black's
motion for leave(Doc. 39)to file her separate statement of facts in opposition to Defendants
motion for summary judgment out of timand Defendantsresponse; Defendantsotion to
bifurcate any punitive damages phase of the jury trial (Doc. 43); and Defghdatibn in limine
(Doc. 45). Having thoroughly reviewed the filings and exhibits on record in this bas@ourt
finds that Defendantsmotion for summary judgment (Doc. 29) should be GRANTED.
Accordingly, allother pending motion®ocs.39, 43, and 453reDENIED AS MOOT!?

l. Background
In June 2013Black started workingas aregistere nurseat Valleys acute psychiatric

facility in Barling, Arkansag Throughout her employent with Valley, Black was subject to

! The Court notes thatllowing Black's statement of fact® be filed out of time wuld not save
Black's case from dismissal, as the responses therein consisted primarily @l geméals or
disagreements without citation to aflagt of record.

2 The Court recognizes thatl&ck disputes whether she should be considanedmployee of
Valley rather tharAcadia; however, becauseitherValley nor Acadia idiable under the causes
of action asserted by Bladke Court refers to Valley as Blackemployer for simplicity.
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disciplinary action®n multiple occasions. In July 2013, Black was issued a written warning for
potentially neglectful behavior toward a minor patient Black had been tasked epiripg for
discharge from the facility. In October 2013, observations and complaints about Black
communications and dealings with her coworkers led her to receive a performanat@véhat
noted the need to improve in heletreatedand communicatedith her coworkers. In January
2014, Black was again issued a wnttgarning for unacceptable behavior, at least some of which
she admittedo in her deposition. Black received yet another written warning in April #6014
yelling at acoworker andone week latewas placed on a 9@ay probationary periodue to
continuedcomplaints abouher inappropriatebehavior toward coworkersSimilar altercations
continued through July 17, 2014, when the Clinical Directamsetd Black for her interactions
with coworkers. On September 2, 201feaBlacK s behavior continued throughout August 2014,
the Director of Nursing, Cynthia Ellis, approached Black with the most recent cogorke
complaints in an attempt to have Black improve her behavior.

Black contends that during her meeting with Ellis, Ellis forced Blacpray with heand
several othergnd assigneBlackto bringBible verseso workeverydaythereafter Apparently,
Black brought Bible verses to work on three or four occasions afteméeting In addition,
Black contends thabn aseparateccasion a coworker attempted to grab Bladkand as Black
was walking down a hall, which Black believes was an effort to again Bback into praye.

On October 14, 2014, Blaakade a call tovalleys Compliance Hotline tsubmit a
complairt about Ellis having require8lack to bring Bible verses to worpproximately five
weeks prior Black contends that Ellis implied Blackjob would be terminated if she did not

bring in the Bible verses. Black did not inform Ellis or any other supervisor aboughawite



this call, and Black hastherwise providedho evidence that Ellis or any other supervisor was
aware of it having been made.

On October 15, 2014, Ellis migdividually with Black, as well as other employees, about
attendance issués.Ellis noted that Black had eight absences, but Black countered that she had
made arrangements to switch workdays with cowerked otherwisbadbeen excused. Black
contends that Ellis was unware of the arrangements because Ellis hakenobnathe roleof
nursing director until after certain absences had occutddtinmately, Ellis informed Black that
further absences would result in her termination.

On October 26, 2014, Black went to an emergency ratin gastrointestinal problems
and waaultimately hospitalizedor five days Blacksoon afterinquired about receiving FMLA
leave for time missed related ber treatment and was advised of therapriate procedure to
follow. On November 5, 20148Black's supervisorseceived aather complaint abouBlack's
behavior toward a pediatric patierdnd an anonymous complaintas madethrough the
Compliance Hotlie.

On November 11, 20148lack's supervisorconferredwith Valley's Chief Executive
Officer, and they ultimately decided to termin&ack's employment. Coincidentally, also on
November 11, 2014Black was handleliveing her FMLA paperwork-which she mistakenly
believed was already faxed Valley from her doctdis office—when she was informed of her
termination

Il. Legal Standard

3 Apparently, theepot from Ellis's meeting with Black is dated October 14, 2014; however, Black
is certain that this was in error because she remembered biatic#he day after making her
call to the Compliance Hotline. The Court will give Black the benefit@ioubt here, but it does
not change the Cousgt'analysis.



Federal Rule of Civil Procedure 56(a) pmes that “[tlhe court shall grant summary
judgment if the movant shows that there is no genuine dispute as to any materzidfdhe
movant is entitled to judgment as a matter of lTavWn order to grant summary judgment, the
evidence must be such that no reasonable jury could return a verdict for theoviog party.
Anderson v. Liberty Lobby, Inc477 U.S. 242, 250 (1986). Therefore, the moving party must
demonstrate the absence of genuine issues of material fact to be re€ellatex Corp. v. Geett,

477 U.S. 317, 322 (1986). In ruling on a motion for summary judgment, the Court must resolve
all controversies in favor of the nanoving party, take the nemoving party’s evidence as true,

and draw all justifiable inferences in favor of that pamatsushita Elect. Indus. v. Zenith Radio
Corp, 475 U.S. 574, 587 (1986). However, in opposing a motion for summary judgment,the non
moving party may not rest on allegations or denials in its pleadings but must “Betdedific

facts showing thathere is a genuine issue for trialAnderson477 U.S. at 256 These specific

facts showing a genuine issue for tréaé to be established bYciting to particular parts of
materids in the record . . . or showirtat the materials cited do not edisib the absence or
presence of a genuine disputg[.]JFed. R. Civ. P. 56(c).Ultimately, “‘[w]hile employment
discrimination cases are often fact intensive and dependent on nuance in thecgpthphaare

not immune from summary judgment, and there is no separate summary judgmesutdstar
employment discrimination casesFercello v. Cnty of Ramsey612 F.3d 1069, 1077 (8th Cir.
2010)(rejecting priorassertionghat summary judgment should rarely be granted in employment
discrimination cases)in addition,the Court agrees with thgrinciple propounded by the Seventh
Circuit that“a lawsuit is not a game of hunt the peanut. Employment discrimination cases are

extremely facintensive and neither appellate nor district courts al#iged in our adversary



system to scour the record looking for factual disputes” Greer v. Bd. of Edumf City of
Chicago, Ill, 267 F.3d 723, 727 (7th Cir. 2001) (citation and internal quotations omitted).
[I. Analysis

Throughout this case, Blacktheories of liability have been unclear. As best the Court
can discern, however, Black has asserted claimgifpdiscriminatory retaliatiorunder Title VII
for having been terminatedfter complaining aboutforced religiousbased practices(2)
discriminatoryretaliation under thEMLA by being terminated in retaliation for submittiagILA
paperwork and (3)intentional infliction of emotional distress.

A. Title VIl and FMLA Discriminatory Retaliation

When as herea plaintiff presents no direct evidence to support a claimetafiatory
discrimination under either Title VIl or the FMLAach respective clains analyzed under the
burden shifting framework seubin McDonnell Douglas Corp. v. Greged11 U.S. 792 (1973).
SeeGibson v. Am. Greetings Corip70 F.3d 844, 856 (8th Cir. 201pplying McDonnell
Douglasto a Title VII retaliation claim)Phillips v. Mathews547 F.3d 905, 912 (8th Cir. 2008)
(applyingMcDonnell Douglago an FMLA retaliation claim)Under this framework, the plaintiff
must first present a prima facie casgeTitle VIl or FMLA retaliation Id. Once the plaintiff has
established a prima facie case, the burden shifts to the defendant to articulatenatéegi
nondiscriminatory reason for its actionkl.; McDonnell Douglas Corp411 U.S. at 802. The
plaintiff must then demonstrate that the defendant’s proffered reason is a foetertawful

discrimination. St. Mary’s Honor Ctr. v. Hicks509 U.S. 502, 5608 (1993);Minersv. Cargill

4 Black makesraguereference t@ome kind ofhostile work environment theognd attempts to
use tle act of being forced to pragits own Title VII violation, rather than using her termination
for complaining about such practicas the action giving rise to liabilityBecause there is a
complete lack of factual basis acoimprehensibléegal reasoning supporting any such claims, the
Court will not address them further.



Comms., In¢.113 F.3d 820, 823 (8th Cit997) To demonstrate pretext, the plaintiff must offer
sufficient evidence for a reasonable trier of fact to infer discrinoinat_ors v. Deanp95 F.3d
831, 834 (8th Cir2010). Specifically,“[a] plaintiff may show pretext,maong other waysby
showing that an employdd) failed tofollow its own policies, (2) treated similargituated
employees in a disparate manner, or (3) shifted its explanation of the employecesion.
Gibson 670 F.3d at 854. The Eighth Circuit has also provided teat #re' at least two routes
for demonstrating a material question of fact as to pretarst a plaintiff may succeed indirectly
by showing the proffered explanation has no basis in fact. Sezxphaintiff can diectly persuade
the court that a prohibited reason more likely nadd the employér.1d. (citations and internal
guotations omitted).“[T] he evidence produced to show a prima facie case and theefinés
drawn therefrom may be considered by the trier of fact on the issue of wtrethdefendant’s
explanation is pretextual.”"Miners, 113 F.3d at 823 (quotinfexas Dep’t of Community Affairs
v. Burding 450 U.S. 248, 255 n. 10 (1981).

Even assuming Blactanmake a prima facie showing of retaliatory discrimination under
both Title VIl and the FMLAwhich is a generous assumption to matkee Cout finds that she
has not presented sufficient evidencddmonstrat®r evengive rise to a favorabli@ferencethat
Valley's actions were merely pretext for discrimination. Bath claims, Valley has presentesl
legitimate nordiscriminatory reason for Blatkterminaton supported bythe extensive records
of Black s disciplinary history and conflistwith coworkers angbatients. In contrast, Black has
not presented angvidence other than her own allegatioasid general denialsf Defendants
evidence to demonstrate that her disciplinary history was somehow not based in faetsor
otherwise illegitimate.Black points to the correlation in time between her complaint antgbe

called in to discus absencesas wdl as her turning inFMLA paper work and termination.



However,“[w] here timing is the only basis for a claim of retaliation, gratlual adverse job
actions began well before the plaintiff had ever engaged in any mat@ctivity, an inference of
retaliationdoes not arisé. Hervey v. Cntyof Koochiching 527 F.3d 711, 723 (8th Cir. 2008).
Nothing about théiming in this casealls into questioBlack s significant disciplinary history or
whether Valley legitimately relied on that disciplinary histasya basis foBlack's termination
Because Black presented no evidence from which a jury could possibly concludf@altegits
proffered legitimate reason for her teraiion was pretextuagnd because that legitimate reason
for BlacK s terminationis applicable to Blaclks claims under both Title VII and the FMLA, the
Coutt finds thateach of those claims should be DISMISSED'W PREJUDICE.

B. Intentional Infliction of Emotional Di stress—The Tort of Outrage

In Arkansas, intentional infliction of emotional distress is referred toeattof outrage.
To establish liability for the tort of outrage, the plaintiff must show:

(1) the actor intended to inflict emotional distress or knew or should have known

that emotional distress was the likely result of his conduct; (2) the conduct was

extreme and outrageous, was beyond all possible bounds of decency, and was

utterly intoleralte in a civilized community; (3) the actions of the defendant were

the cause of the plaintiff's distress; and (4) the emotional distress sustathed b

plaintiff was so severe that no reasonable person could be expected to endure it.
Island v. Buena Vista Respii03 S.W.3d 671, 681 (ArR003 (citing Faulkner v. Ark. ChildreTs
Hosp, 69 S.W.3d 393 (Ark. 2002)).The Arkansas Supreme Court has explainettteatort of
outrage is foundonly where the conduct has been so outrageous in character, and so extreme in
degree, as to go beyond all possible bounds of decency, and to be regarded as atrociousy and utterl
intolerable in a civilized community. Westphal v. Lase Med In@011 WL 1374729, at * &(D.
Ark. April 11, 2011)(quotingPalmer v. Ark. Council on Econ. EdudQ S.W.3d 784, 79D2

(Ark. 2001). Black admitsthat there is‘not specific testimony or statement of the dstor

intentiorf  for this cause of action, but asserts that there remains a question of fact for
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determination. The Court disagrees and finnlgevidencesupporting any of the aboveentioned
elements required to prove the tort of outrage. In amdithavingsufficientknowledge of the
underlying facts of this case, the Court is satisfied that no reasonable judbpossibly find the
occurrence of outrageous and extreme conduct to the degree necessary tolisbpibge
Accordingly,the Court finds thaBlack' s claim for the tort of outragehould also be DISMISSED
WITH PREJUDICE.

IV.  Conclusion

IT IS THEREFORE ORDERED that Deféants motion forsummary judgmeniDoc. 29)
is GRANTED and the Plaintif§ complaint is hereby DISMISSED WITH PREJUDICE.

IT IS FURTHER ORDERED thalaintiff’ s motionfor leave(Doc. 39)to file her separate
statement of facts in opposition to Defendants’ motion for summary judgment out of time
Defendantsmotion to bifurcate any punitive damages phase of the jury trial (Doc. 43); and
Defendand’ motion in limine(Doc. 45) are each DENIED AS MOOT

IT IS SO ORDERED this 16th day of June 2016.

S T Hothes. Il

P.K. HOLMES, Il
CHIEF U.SDISTRICT JUDGE




