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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FORT SMITH DIVISION
MARC R. ROBERTSON PLAINTIFF
VS. Civil No. 2:1%5v-02136

CAROLYN W. COLVIN
Commissioner, Social Security Administration DEFENDANT

MEMORANDUM OPINION

Marc R. Robertsoi{*Plaintiff”) brings this action pursuant to 8 205(g) of Title 1l of the
Social Security Act (“The Act”), 42 U.S.C. § 405(g) (2010), seeking judicial rewiee final
decision of the Commissioner of the Social Security Administration (“SSA”yidgnhis
application for Supplemental Security Income (“SSI”) under Title Il ofAbe

The Parties have consented to the jurisdiction of a magistrate judge taicangand all
proceedings in this case, including conducting the trial, ordering the entrfinal fudgment,
and conducting all pogudgment proceedings. ECF N&! Pursuant to this authority, the
Court issues this memorandum opinion and orders the entry of a final judgment in this matter
1. Background:

On February 18, 2014Rlaintiff filed his SSI application(Tr. 52). In this application,
Plaintiff alleges being disabled due to Hepatitif&ck problems, arthritis, heart problems, and
high blood pressure. (Tr. 230pRlaintiff alleges an onset date DEcember 1, 2009. (Tr. 52).
Plaintiff's application was denied initially and again upon reconsiderafibn97-109).

Thereafter, Plaintiff requested an adminii& hearing on his application(Tr. 132).

This hearing request was granted, and an administrative hearing veagn hebrt Smith,

! The docket numbers for this case are referenced by the designation “ECF Nb.The transcript
pages for this case are referenced by the designation “Tr.”
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Arkansason September 16, 2014(Tr. 67-96). At this hearing, Plaintiff was present and was
represented by Michael Harryd. Plaintiff andVocational Expert (“VE) Sarah Mooreestified

at this hearing.ld. At this hearingPlaintiff testified he wagorty-seven (47) years old, which
gualifies as dyounger person” under 20 C.F.R. § 416.963@)08). (Tr. 73). During this
hearingPlaintiff also testifiechehad graduated from high schoat.

On March 20, 2015, the ALJ entered an unfavorable decision denying Plaintiff's
application for SSI.(Tr. 49-62). In this decision, the ALJ founBlaintiff had not engaged in
Substantial Gainful Activity (“SGA”)since February 18, 2014, his application date. (Tr. 54,
Finding 1). The ALJ determined Plaintiff had the following severe impairmemepatitis G
high blood pressure; disorder of the back; neck, shoulder, and back pain; diabetes; apd obesit
(Tr. 54, Finding 2). The ALJ also determined Plaintiff's impairments did not meet or medically
equal the requirements of any of the Listings of Impairments in Appehdo Subpart P of

Regulations No. 4 (“Listings”). (Tr. 55-56, Finding 3).

In this decision, the ALJ evaluated Plaintiff’'s subjective complaints and detirhis
RFC. (Tr.56-61, Finding 4). First, the ALJ evaluated Plaintiff's subjective complaints and
found his claimed limdtions were not entirely credibleld. Second, the ALJ determined

Plaintiff retained the capacity to perform the following:

After careful considerationf the entire record, the undersigned finds that the
claimant has the residual functional capacity to perform sedentary work as
defined in 20 CFR 416.967(a) except that he can occasionally balance, stoop,
kneel, crouch, crawl and climb ramps, stairs, ladders, ropes and scaffolds. He is
further limited to work that can be performed while using a handheld assistive
device for prolonged ambulation.



The ALJ evaluated Plaintiff's Past Relevant Work (“PRW”) and found Plainifs
unable to perform hi®RW. (Tr.61, Finding 5). Te ALJ then considered whether Plaintiff
retained the capacity to perform other work existing in significant numbeteimational
economy. (Tr61-62, Finding 9). The VE testified at the administrative hearing regardmg t
issue. Id. Based upon that testimony, the ALJ determined Plaintiff retained the capacity to
perform the following occupations: (therical workwith 60,900 such jobs in the nation and 457
such jobs in Arkansag2) assemblexvith 90,700 such jobs ithe nation and 217 such jobs in
Arkansas;and (3) machine tender with 15,100 such jobs in the nation and 175 such jobs in
Arkansas. Id. Because Plaintiff retained the capacity to perform this other work, thlk AL
determined Plaintiff had not been undedigsability, as defined by the Act, frofebruary 18,

2014 (application date) through March 20, 2015 (decision date). (Tr. 62, Finding 10).

Thereafter, Plaintiff requested the review of the Appeals Council. 4445. The
Appeals Council denied Plaintiff's request for review. (F8)1 On July 6, 2015Plaintiff filed
his Complaint in this matter. ECF No. 1. The Parties consented to the jurisdictios Gburt
onJuly 8, 2015. ECF No. 5Both Parties have filedopeal briefs. ECF No0s.12-13. This case

is now ready for decision.

2. Applicable L aw:

In reviewing this case, this Court is required to determine whether timenSsioner’s
findings are supported by substantial evidence on the record as a Beei2 U.S.C. 8§ 405(g)
(2010); Ramirez v. Barnhart, 292 F.3d 576, 583 (8th Cir. 2002). Sulnsia evidence is less
than a preponderance of the evidence, but it is enough that a reasonable mind would find it

adequate to support the Commissioner’s decisigge Johnson v. Apfel, 240 F.3d 1145, 1147



(8th Cir. 2001). As long as there is substanéwidence in the record that supports the
Commissioner’s decision, the Court may not reverse it simply because sabstaitence
exists in the record that would have supported a contrary outcome or because the Cdurt woul
have decided the case differignt See Haley v. Massanari, 258 F.3d 742, 747 (8th Cir. 2001).

If, after reviewing the record, it is possible to draw two inconsistent positiomstfre evidence

and one of those positions represents the findings of the ALJ, the decision of the Alkkmust

affirmed. See Young v. Apfel, 221 F.3d 1065, 1068 (8th Cir. 2000).

It is well-established that a claimant for Social Security disability benefits has tthenbur
of proving his or her disability by establishing a physical or mental itltgathat lasted at least
one year and that prevents him or her from engaging in any substantial getinfty.aSee Cox
v. Apfel, 160 F.3d 1203, 1206 (8th Cir. 1998); 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). The
Act defines a “physical or mental impairment” as “an impairment that results fratonaical,
physiological, or psychological abnormalities which are demonstrable by atlgdicceptable
clinical and laboratory diagnostic techniques.” 42 U.S.C. 88 423(d)(3), 1382(3)(c). Afplainti
must show that hisr her disability, not simply his or her impairment, has lasted for at least

twelve consecutive monthsee 42 U.S.C. § 423(d)(1)(A).

To determine whether the adult claimant suffers from a disability, the Commissaese
the familiar fivestep sequential evaluation. He determines: (1) whether the claimant is gresentl
engaged in a “substantial gainful activity”; (2) whether the claimant hageeesenpairment that
significantly limits the claimant’s physical or mental ability to perform basic waikiaes; (3)
whether the claimant has an impairment that meets or equals a presumptively disabling

impairment listed in the regulations (if so, the claimant is disabled without regard ,to age



education, and work experience)) @hether the claimant has the Residual Functional Capacity
(RFC) to perform his or her past relevant work; and (5) if the claimant cannot penenpast
work, the burden shifts to the Commissioner to prove that there are other jobs inighal nat
econany that the claimant can perforngee Cox, 160 F.3d at 1206; 20 C.F.R. 88 404.1520(a)
(). The fact finder only considers the plaintiff's age, education, and wgériexce in light of

his or her RFC if the final stage of this analysis is reaclsed 20 C.F.R. 88 404.1520, 416.920

(2003).
3. Discussion:

In his appeal brief, Plaintiff raisdeur arguments for reversa{A) the ALJ erred by
failing to fully and fairly develop the record; (B) the ALJ erred in drisdibility determination;
(C) the ALJ erred in assessing his RFénd (D) the ALJ erred in assessing his treating
physician’s statementECF No. 12 at-19. In response, Defendant argues the ALJ properly
developed the record, properly consideiraintiff’'s credibility, properly assesd his RFCand
properly assessed his treating physician’s opinions. ECF No. 1314t The Court will

consider each of these arguments for reversal.
A. Record Development

Plaintiff claims the ALJ erred in developing the record in his case. N(CE2 at12-13.
As Plaintiff states, “we believe that the ALJ should have sought fucthgfication regarding
the severity of his impairmentsom his treating physician. . .” Id. In response to this
argument, Defendant claims the ALJ fully complied with his obligation to develop ¢bedre

ECF No. 1%t4-5. Defendant also argues no remand is neceskary.



Upon review of Plaintiff's claim and Defendant’s response, the Court agreesoing ire
this case was profg developed and no remand is necessary. Notably, the ALJ only has the
obligation “to develop a reasonably complete recor@lark v. Shalala, 28 F.3d 828, 8331
(8th Cir. 1994). Here, the transcript in this case is 8@@mpages long. This transcript includes
Plaintiff's treatment records aralconsultative examination reporfTr. 288503). Based upon

this information, the Court finds this is a “reasonably complete record.”

As a final point, a social security case should only be remanded for failureciopi¢he
record where there has been a showing of prejudice or unfair treat8ser®nstad v. Shalala,
999 F.2d 1232, 1234 (8th Cir. 1993) (holding “absent unfairness or prejudice, we will not
remand”). Here, Plaintiff has made no showingjudice or unfair treatment. ECF No. 12 at
12-13 Indeed, Plaintiff has in no way even indicated to the mwtthe record was not fully
developed. Thus, the Court finds Plaintiff has not made the showing required foardren

this action to further develop the record.
B. Credibility Deter mination

Plaintiff claims the ALJ’s credibility determination is m&fficient. ECF No.12 at 13
16. Specifically, Plaintiff claims the ALJ did not give “any solid, substantiatedorea for
discrediting the Plaintiff's testimony.’ld. Thus, Plaintiff claims his case must be reversed and
remanded. Id. In response, Bfendant argues the ALJ's credibility determination was
reasonable and was within the ALJ’s discretion. ECF No. 13 atBe8endant argues the ALJ’s

credibility determination should be affirmetd.

In assessing the crediby of a claimant, the ALJ is required to examine and to apply the

five factors fromPolaski v. Heckler, 739 F.2d 1320 (8th Cir. 1984) or from 20 C.F.R. §



404.1529 and 20 C.F.R. § 416.92%ee Shultzv. Astrue, 479 F.3d 979, 983 (2007). The factors
to consider are as follows: (1) the claimant’s daily activities; (2) the dumatrequency, and
intensity of the pain; (3) the precipitating and aggravating factors; (4asege, effectiveness,
and side effects of medication; and (5) the functional restrictioBse Polaski, 739 at 1322.
The factors must be analyzed and considered in light of the claimantsisubjcomplaints of

pain. Seeid.

The ALJ is not required to methodically discuss each factor as long as the ALJ
acknowledges and exammehese factors prior to discounting the claimant’s subjective
complaints. See Lowe v. Apfel, 226 F.3d 969, 972 (8th Cir. 2000). As long as the ALJ
properly applies these five factors and gives several valid reasons for fthdirttpe Plaintiff's
subjective complaints are not entirely credible, the ALJ’s credibility detextiom is entitled to
deference. See id.; Cox v. Barnhart, 471 F.3d 902, 907 (8th Cir. 2006). The ALJ, however,
cannot discount Plaintiff's subjective complaints “solely becalisebjective medical evidence

does not fully support them [the subjective complain®plaski, 739 F.2d at 1322.

When discounting a claimant’'s complaint of pain, the ALJ must make a specific
credibility determination, articulating the reasons for discrediting the testinaololyessing any
inconsistencies, and discussing Bataski factors. See Baker v. Apfel, 159 F.3d 1140, 1144 (8th
Cir. 1998). The inability to work without some pain or discomfort is not a sufficient reason t

find a Plaintiff disbled within the strict definition of the Act. The issue is not the existence of

2 Social Security Regulations 20 C.F.R. § 404.1529 and 20 C.F.R. § 416.928 thquanalysisf two additional
factors: (1) “treatment, other than medication, you receive or have receivedigbof your pain or other
symptoms” and (2) “any measures you use or have used to relieveayoar gymptoms (e.g., lying flat on your
back, standing for 15 to 20 minutes every hour, sleeping on a board, etowéver, undePolaski and its progeny,
the Eighth Circuit has not yet required the analysis of these addifectors. See Shultzv. Astrue, 479 F.3d 979,
983 (2007). Thus, this Court Wilot require the analysis of these additional factors in this case.
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pain, but whether the pain a Plaintiff experiences precludes the performancbstznsal

gainful activity.See Thomasv. Sullivan, 928 F.2d 255, 259 (8th Cir. 1991).

In the present action, the Court finds the ALJ fullyngdied with Polaski in evaluating
Plaintiff's credibility. (Tr.56-61). In his opinion, the ALJ noted Plaintiff was able to perform a
number of daily activitiegincluding prepare foodift “about 20 punds,”do light chores, go to
the grocery store, gto church on a regular basis, and feed and waterdogs). (Tr. 60).
Further, @spite his therurrent complaints ofconstant” pain,Plaintiff had given inconsistent
reports of his pain leveteporing at some points that his paioctasionally radiate[d] down to
his arm to his elboivand “sometimes radiate[d]further than the buttocks on the right Sidéhile
later reportinghis pain was‘constant and will become more severe at timegIr. 5859)

(emphasis added)This inconsistent reporting also undermines Plaintiff’'s credibility.

Based upon this information, the Court finds the ALJ supplied “good reasonhkisfor
credibility determination. Because these are “good reasons” for distognPlaintiff's
subjective complaints, the Court finds no basis for reversal on this iSsei®lcDade v. Astrue,

720 F.3d 994, 998 (8th Cir. 2013) (holding a credibility determination is entitled to defefrence i

it is based upon “good reasons supported by substantial evidence”).
C. RFC Assessment

Plaintiff claims the ALJ erreth assessing his RFC. ECF N2 at8-12. Specifically,
Plaintiff claims the ALJ erred in considering his mental impairments andrdasment at
“Western Arkansas Counseling and Guidance for intermittent explosive disordiér In

making this claim, howeveRlaintiff does not cite tany evidence that would have changed the



ALJ's RFC assessment demonstratedhe hal any limitationsgreater tha thosefound by the

ALJ. Id.

Plaintiff has the burden of demonstrating his RFC limitatidsee Goff v. Barnhart, 421
F.3d 785, 790 (8th Cir. 2005) (citation omitted) (recognizing “[a] disability clainmas the
burden to establish her [or her] &F. Here, because Plaintiff has not provided any specific
ways the ALJ erred in assessing his RFC, the Court finds no basis for revetisisl issue See,
e.g., Vandenboom v. Barnhart, 421 F.3d 745, 750 (8th Cir. 2005) (rejecting “out of hand” the
plaintiff's contention that the ALJ failed to consider whether he met Listi®y92 or 12.05C

because the plaintiff provided “no analysis of the relevant law or factsliegahese listings”).
D. Opinions of His Treating Sour ce

Plaintiff claims the ALJ improperly assessed a report from his treatingcgrysDr.
Nathan H. Bennett, D.O(Tr. 380). In this report, which is actually a epage “To whom it
may concern” letterDr. Bennettstates he believes Pl&ihis “totally disabled and will remain

totally disabled. | do not think that he will ever be able to perform gainful employmieint.”
In his opinion, the ALJ assessed Dr. Bennett's findings and noted the following:

As for the medical source statement from Dr. Bennett, even thougla heeging
physician, it is given little weight. The imaging studies ordered by Dr. Benne
and those performed by other providers show that the claimant’s impairments ar
not aslimiting as alleged and do not support the extensive limitations described in
his statement. In addition, whether someone is “disabled” is a determination
reserved solely to the Commissioner (20 CFR 41§€2and(e)(1-3)). Dr.
Bennett's opinion is ertted to no special significance because the medical
evidence shows that he had only seen the claimant three times in four years. He
has not developed a sufficient treatment history which would entitle his opinions
to great weight.

(Tr. 60).



Based upn thisevaluationof Dr. Bennett’s findings, the Court finds no basis for reversal
on this issue.See Prosch v. Apfel, 201 F.3d 10@, 1013(8th Cir. 2000) (recognizinghe ALJ
must give “good reasons” for the weight given to a treating physician’s @ealuaut also
noting the ALJ is not required tadopt the findings of a treating physician). Notably, this
opinion letter provides nmedical testing to support his finding of a “disabilitgid lists no
other support for Dr. Bennettfndings. See Wildman v. Astrue, 596 F.3d959, 964 (8thCir.
2016) (affirming the ALJ’s decision to discount a treating physician’s findinigsrenthose
opinionsconsistedf “three checklist forms, cites no medical evidence, and provides little to no

elaboration”).
4, Conclusion:

Based on the foregoing, the undersigned finds that the decision of the ALJ, denying
benefits to Plaintiff, is supported by substantial evidence and should be affirmed. Aepidgm
incorporating these findings will be entered pursuant to Federal Rules of @eddire 52 and

58.
ENTERED this 8th day of March 2016.
/s/ Barry A. Bryant

HON. BARRY A. BRYANT
U.S. MAGISTRATE JUDGE
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