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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FORT SMITH DIVISION
DAVID HARPER, D.D.S., M.S. PLAINTIFF
V. No. 2:1%V-02146

UNUM GROUP and THE PAUL REVERE
LIFE INSURANCE COMPANY DEFENDANTS

OPINION AND ORDER

Before the Court is Plaintiff Dr. David Harper’s motion to compel (Doc. 2&jemdants
Unum Group and The Paul Revere Life Insurance Compaogle¢tively, “Unum”) response
(Doc. 25), Unum’s motion for protective order (Doc. 32), Harper’s response (Doar&Bjhe
parties’ supporting documentbor the following reasons, the Court finds that Harper’s motion to
compel (Doc. 21) should be GRANTED IN PART and DENIED IN PART, and Unum’s motion
for protective order (Doc. 32) should b&GNTED.

l. Background

The instant motions stem from Dr. Harper’s initial requests for production exxmhc
interrogatories and requests for productioBpecifically at issue are: (1) a General Services
Agreement between Unum Group and The Paul Reverersteance Company; (2) performance
reviews and bonus information for 2013 and 2014 for the three physicians who reviewedrfor U
Harper’s claim; (3) written agreements between Unum and its reviewisgcans for Dr. Harper,
in regards to which Unum has submitted a motion for protective order (Daghié agreeing to
produce the requested documents subject to entry of the protective order; and (4) seeora
threeyear period of each time that Unum or someone acting on its behalf reached andecisio
opinionthata claimant’s disability under &num policywasdue to injury or sickness, as well as

those same records for the reviewing physicians and specialists.
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In accordance witkederal Rule of Civil Procedure 37(a)(1) and Local Rule 7.Bi@ype
contends that the attorneys for both parties “conferred in good faith on tieeswiggtussed herein
by a series of letters from 03/09/2016 through 07/11/2016 and by #oféame meeting on
07/11/2016.” (Doc. 21, 1 3).

. Legal Framework

Pursuant to Federal Rule of Civil Procedure 26(b)(1), “[p]arties may obtain digcover
regarding any nonprivileged matter that is relevant to any party’s clailefense[.]” “Relevance
under Rule 26 has been construed broadly to encompass any matter that bears an, or th
reasonably could lead to other matter that could bear on any issue that is or may loase.the
Oppenheimer Fund, Inc. v. Sande487 U.S. 340, 351 (1978). In addition, Rule 26 “vests the
district court with discretion to limit discovery if it dgmines, inter alia, the burden or expense of
the proposed discovery outweighs its likely benefRdberts v. Shawnee Mission Ford, |r852
F.3d 358, 361 (8th Cir. 2003). Ultimately, determining the scope of discovery is vhthin t
discretion of the Court WWP, Inc. v. Wounded Warriors Family Support,,6&8 F.3d 1032,
1039 (8th Cir. 2011).

IIl.  Discussion

1. Request for Production 7

Unum agreed to produce a General Services Agreement between Unum Grdupe and
Paul Revere Life Insurance Companytheir response to the initial request on March 2, 2016.
When Harper filed its motion to compel on July 18, 2016, it had not yet received the General
Services Agreement. However, according to Unum’s brief in support of teparree to Harper’'s
motion, the document has since been produced. (Doc. 31, padd3s,there appears to be no

need to compel production responsive to this request, and the Court will decline to do so.



2. Request for Production 10

This request seeks the 2013 and 2014 performance reviews and bonus worksheets for
Unum’s reviewing physicianderry Beavers, Frank Kanovskand Robert Keller All three of the
reviewing physicians wrote reports for Unum in support of the decision that Haapeatisabled
due to sickness and not injuryAdditionally, Unum named all three as witnesses in initial
disclosures and interrogatory answddshium stateshat Dr. Keller was an independent contractor
for it during the relevant years such that he was ineligible for incentogrgms and does not
have any performance reviewdVith respect to Dr. Beavers and Dr. Kanovsky, though, Unum
provides seven objections to the request for their performance reviews and bomoatiofor

As an initial matter, local Rule 33.1(b) notes that “[i]t is not sufficient to state that th
interrogatory or request is burdensome, improper, or not releVaetground or groundsr the
objection must be stated with particularityUnum has not stated with particularity how these
requests, as they relate to a tyear period for two physicians, are overly broad or out of
proportion. Nor are the requested “bonus worksheets” vague and ambiguausa does present
an argument that the performance reviews and bonus information are not relevant tactilarpart
issues in this action.Contrary tothat position,though, the Court finds that thesecords are
relevant tqorovingor dscoveringpotential biases dinum’sreviewing physiciansand would go
to the credibility of the witness.

Unum next argues that the records requested are confidential, contain privateimn
of third-party employees, and, as to Massachusetts employees, are protected by udatsach
General Laws c. 214, § 1Eourts in the Eighth Circuit have routinely found that individuals have
a heightened privacy interest in a personnel file, but limited disclosure ihat@sst warranted

when it is not unreamable under the circumstancdéampfe v. Petsmart, Inc304 F.R.D. 554,



559 (N.D. lowa 2015) (“[T]he interest of litigants in discovering relevant infoongiursuant to
Rule 26 must outweigh the general privacy interest that an employee has in thésoointés or
her employment file. That is, so long as the requesting party demonstragésreate need, the
information must be produced.Nuckles v. WaMart Stores, Ing 2007 WL 1381651, at *1 (E.D.
Ark. May 10, 2007) (“A proper balance between the privacy interests epaties, and the
discovery interests of a litigant, assures that only relevant portions of tioaper§iles are open
to disclosure.”)Christensen v. Quinr2013 WL 1702040, at *8 (D. S.D. Apr. 18, 2013) (“[T]he
right to privacy regarding personnel files is not absolute. It must be balanced ajgainsed by
[the requesting party] to have the information.The law is similar in MassachusetBee Skelley
v. Trustees of Fessenden Sd®94 WL 928172, at *8 (Mass. Super. May 2, 199#] ecause
there is a high expectation of privacy in a personnel file, the release of ittornflom a
personnel file is also a substantial interference with the right to privébg. next question is
whether these violations were unre@able under the circumstances.8ge alsoBratt v. Int'l
Business Machines Corpl67 N.E.2d 126, 13@Mass.1984); Mass. Gen. L. c. 214, § 1B.

Here, Harper seeks only the performance reviews and bonus information faidwsng
physicians in 2013 and 2014This is not unreasonable under the circumstant#sum cites
Rinehart v. Life Ins. Co. of N. An2009 U.S. Dist. LEXIS 76670 (W.D. Washuly 27, 2009)n
support of its argument that privacy concerns should prohibit the production of the edquest
records. In that case, though, the plaintiff had broadly requested “all documents that ettzduate
performance” as well as “all documents that contain criteria for evaludngerformance” of
“each individual and/or unit involved in investigating, evaluating, or handling plérdifability
benefits claim under the Policy.1d. According to the court, that could include “tax returns,

income statements, performance evaluations, and disciplinary recorttd Here, Harper has



specifically requested only the performance evaluations and bonus inftmrroéthe reviewing
physicians for two years. That is a much more reasonable and limited requesbuhd in
Rinehart

Unum also citedlassachusetts General Laws c. 214, §riBupport of its position that
Massachusetts employee physicians are protected from unreasonablemdisflpavate personal
information. The statute establish@s relevant part that “[aperson shall have a right against
unreasonable, substantial or serious interference with his privédgss. Gen. L. c. 214, § 1B.
“The statute obviously was not intended to prohibit serious or substantial interfesancese
reasonable or justifiet. Schlesinger v. Merrill Lynch, Pierce, Fenner & Smith,. Ii67 N.E.2d
912, 914 Mass.1991) As previously stated, the Court does not viiscovery ofthe requested
documents to be unreasonable, and it thus determass@husetts General Laws c. 214, § 1B
does not preclude their productiofherefore, Harper’'s motion should be GRANTED to the extent
it seeks to compel Unum'’s response to Request for Production 10.

3. Request for Production 29

Unum has agreed to produce Dr. Keller's independent contractor agreement for 2013 and
2014—the only written agreement it possesses that complies with Harpersstdqu written
consulting agreements between Unum and the reviewing physiesaigect to tk entry of a
protective order.Harper opposes the motidor the protective order, arguing in its response that
Unum has failed to show good cause as to why a protective order should be enteredaase b
the proposed order “is unnecessarily cumbersawerreaching, and unfairly restrictive’Doc.
33, page 1.

Federal Rule of Civil Procedure 26(c)(1)(G) provides that “[t]he court magpofuat cause,

issue an order to protect a party or person from annoyance, embarrassmentcopressdue



burdenor expense” by “requiring that a trade secret or other confidential cesekvelopment
or commercial information not be revealed or be revealed only in a specified Whg.Court
finds that Unum has shown good cause for entering a protective ordex igitten consulting
agreement with Dr. Keller for 2013 and 2014, but the Court believes Unum’s proposed protective
order to be too overbroad for achieving that purpaseum has not shown good cause as to why
a protective order should extend beyonel skope of Dr. Keller's written consulting agreement.
As a result, Harper’s motion to compel the production of Dr. Keller's writtgresment with
Unum for 2013 and 2014 should be GRANTELhe Court willseparatelgnter a protective order
tailored to production of the written consulting agreement.

4. Interrogatory 10, Requestsfor Production 30 and 31

Both Requests for Production 30 and 31 are nested under Interrogatory 10. In Request 30,
Harper requests that Unum produce each report or doctimmenduly 21, 2011 to July 21, 2014
in which Unum stated a decision or opinion under an Unum policeattlaimant’s disabilityvas
due to injury or due to sicknest Request for Production 31, Harper seeks this same information
but only for the three reviewing physicians on his own claimfandason Garry, Unum’s Lead
Disability Benefits Specialist, and Melissa Walsh, Unum’s Lead Appepéialist, whaalso
reviewedHarper’s claim. Interrogatory 10, under which both requests are made, Speks(
statedthe decision or opinion and for whom they were acting; (2) the contact informatiba of t
claimant; (3) the date of the decision; (4) whether the decision or opinion was thairenthk
disability was due to injury or sickness; and (5) whether theramse policy included similar
language or a similar provision to that of Dr. Harper.

Unum contends that these requests are overly broad and burdensome, claimingénat “[t]

would be no way to research this without an individual review of each file erumgbin the



hundreds of thousands.(Doc. 26, page )/ With respect toRequest 30 regarding all Unum
employees who made a decision on this basis over ayheggeriod, the Court finds that Harper’'s
request is not proportional to its needs in thigc&ed. R. Civ. P. 26(b)(1)However, Unum has
not separately argued how the request for this same information is overly burdemsegads
to the five reviewing individuals, and the Court does not believe a review of those five uradvi
relevantfiles for a threeyear period would create a burden of the same magnislsuch, the
Court finds Harper'Request 3wvith respect to the five reviewing individuals to be proportional
to his needs. Aeserecords of the reviewing individuadgpearo be relevant and, taking note of
the individuals’ privacy concerns, production is not unreasonable under the circumstances
As to the specific information requesiadnterrogatory 10, the Court does not believe that
the contact information of prior claimes is relevant to the present actiodarper argues that
“[o]ther claimants who experienced claim denials similar to Dr. Harpaisialenial are potential
witnesses in this case...(Doc. 22, page 12 Harper does not articulate how sepadamants
could actually be potential witnesses in this actihich concerns only his owtlaim. Harper
provides no otheargumentfor therelevancy of the other claimantcontact information. The
Court does not see how this information could be used in this present action. This concern, along
with the heightened privacy rights of the prior claimants in their medical infanmadeads the
Court to determine that the requested contact information of other claimants issgamgce
Accordingly, the Court instrus Unum to redact the names, addresses, email addresses,
and telephone numbers of all prior claimants in its producia@ocuments pursuant to Request
31. Otherwise, Harper's motion to compel the production of a response under Interrdgatory
Requesfor Production 31 should be GRANTED. Harper's motion as it relates to Intérrgga

10, Request for Production 30 should be DENIED.



V. Conclusion

IT IS THEREFORE ORDERED that Harper’s motion to compel (Doc. 21) is GRANTE
IN PART and DENIED IN PART. The moton is GRANTED insofar as Unum is directed to
produce responses to Requdst Production 10 and 29 as well as to Interrogatory 10, Request
for Production 31.Each of these responses are due no later than SeptemB64.&9The motion
is DENIED as it prtains to Interrogatory 10, Request for Production 30.

IT IS SO ORDERED thi2%h day of August, 2016.
DT Hetyes, Tl

P.K. HOLMES, Il
CHIEF U. S. DISTRICT JUDGE




