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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FORT SMITHDIVISION

GLENFORD OLANDO PLAINTIFF
SILPOT

V. CaselNo. 2:16CV-02034
GREG NAPIER, Fort Smith DEFENDANTS

Police Department,
Narcotics Unit; ERIC
FAIRLESS,Detective, Fort
Smith Police Department,
Narcotics Unit; FORT
SMITH POLICE
DEPARTMENT, Narcotics
Department; ROBERT
McCLURE, Prosecutor for
Sebastian County; JUDGE
TABER, Sebastian County,
Criminal Division

ORDER

This is a civil rights action filed by the Plaintiff pursuant to 42 U.S.C. § 1988intF
proceedgro seand in forma pauper{$FP).

Pursuant to 28 U.S.C. § 1915(e)(2), the Court has the obligation to screen any complaint
in which an individual has sought leave to proceed IFP. 28 U.S.C. 8 1915(e)(2). On review, the
Court is to dismiss the complaint, or any portion of the complaint, that is frivolousjaua) or
fails to state a claim upon which relief may be granted, or seeks moradiafyrom a defendant
who is immune from such relief. 28 U.S.C. § 1915(e)(2)(B).

l. BACKGROUND
Plaintiff filed his cmomplaint onFebruary 24, 2016(Doc. 1, p.2). At the time he filed this

action Plaintiff was incarcerated at the Sebastian CountyrJ&ibrt Smith, Arkansas(Doc. 1, p.
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2). Plaintiff named as defendants in this case the following individuals: Greg Napier, a @wlicem
for the Fort Smith Police Department’s narcotics unit; DetedEric Fairless, a detective for the
Fort Smith Police Department’s narcotics unit; Judge Taber, a CindgeJor Sebastian County,
criminal division; Robert McClure, a prosecuting attorney in Sebastian Counatyr@t Smith
Police Dgartment, narcats department. (Dod., pp. 2-3.

In his complaint Plaintiff alleges that his Fourthmendment constitutional rights have
beenviolated by the execution of a fraudulent search warrant dated October 8, 2015. gDoc.1,
12). Plaintiff alleges that thearch warrant was not signed by judge order and was not in relation
to the items seized from hissidence (Doc.1, p.12). Specificallythe warrant was signed for
another residencen the same streanhd then later fraudulently duplicate{Doc.1, p. 1§. The
duplicatedsearch warrant did not pertain to the Plaintiff's address, 2716 Neis St, Fort Smith,
Arkansas 72906. (Doc. 1, p. 16).

With respect to Defendardetective Greg NapierPlaintiff alleges that the éendant
issued a false arrest warrant that contained false accusations, which led teetfzerést of the
Plaintiff. (Doc.1, p.4). During this allegedly illegal arrest, tii¥efendant used excessitorce
when he stepped on the Plaintiff's back d&eslcessive hand cuff Plaintiff.”(Doc. 1, p. 4).
Plaintiff alleges that because this Defendant illegally searched his resitleriost everything of
value that was within thatsidence (Doc. 1, p.5). Plaintiff further alleges that the Defendant
issued to him, while in custody #te SebastiaCounty Jail, a duplicate search warrant dated
October 8, 2015worn by Detective Eric Fairless. (Ddg.p.16). This duplicate search warrant
did not pertain to the Plaintiff's address, 2716 Neis St., &mith, Arkansas 72906. (Dot, p.

16). Plaintiff alleges that Detective Napier attached an unsigned evidence sheet tplibeted

search warrant in order to cover up illegal search and seizure procedures useddigridariD.



(Doc. 1, p. 19).

With respect to Defendant Detedi\Eric Fairless, Plaintiff alleges that the Defendant
swore to a fraudulent search warrant dated October 8, 2015. 1DPpc.1l). @ this date, the
Defendant gave a sworn affidavd Sebastian County Criminal Judge Tabentainingfalse
accusations abouhe Plaintiff and his residence. (Ddg.p.6). As a result of the Defendants
sworn oath, Sebastian County Narcotics unit executed an illegal search waittangéspect to
thePlaintiff's residence, which resulted in loss of Plaintiffssidencend other property illegally
seized. (Docl, p.6). Plaintiff further allegeshat thisDefendant’s sworn testimony led to false
charges being filed against him and a false arrest. (Qqx.6).

RegardingDefendanfudge Tabetthe Plaintiff allges that the Defendaissued an illegal
search warrant to Detective Eric Fairlessl later Greg Napiatated @tober 8, 2015. (Dod,
pp. 6-7. Each of these warrants contained inconsistences with respect to the Plagsiffésice
address and thevielence to be seizedDoc. 1, p.7). This resulted in the Plaintiff being falsely
imprisonedat theSebastian County Jafgr four (4)months. (Doc. 1, p. 7).

As for theDefendant~ort Smith Police Department’s narcotics unit, the Plaiatl#ges
that the Defendanwas negligentn accompanyingsreg Napier and Detective Eric Fairless in
carrying out an illegal search of the Plainsiffesidence (Doc.1, p.8). Detective Eric Fairless
and Greg Napier are both members of the Fort Smitlied’Dlepartment’s narcotics department.

Finally, with respect to Defendaf®obert McClureprosecutingttorney, Plaintiffalleges
the Defendanhad prior knowledge of the twitbegal search warrants and the inconsistences they
contained. (Docl, p.9). Plaintiff further alleges thddefendanfRobert McClure failed tproduce
anyphysicalevidence to support his claim that Plaintiff was in control of more than 2 grams but

less than 10 grams of elsedule Il controlled substance. (Dacp.8). Plaintiff allegesDefendant



Robert McClure failed to respond to Plaintiff's discovery requests for evidarsgport of the
allegations against him(Doc. 1, p. 8). Lastly, Plaintiff alleges that the Defendant was negligent
in falsely imprisoning the Plainfif (Doc. 1, p. 9).

Plaintiff also alleges that his constitutional rights have been violated by an illegal
deprivation of his liberty Plaintiff states that due to the execution of an illegal search walbgant
Detectives Eric Fairless and Greg Napievhich lead to an illegal arrest, the Plaintiff's probation
was revoked. (Doc. 1, p.4). The Plaintiff alleges that due to his false imprisonment, he lost
everything of value, including hiesidenceeverything inside hisesidenceand his vehicle(Doc.

1, p.6).

Plaintiff proceeds against dllefendantsn boththeir official andpersonal capacitiesAs
relief, Plaintiff seeks “both mental/physical dama@ie There’s no State [of] Arkans&vidence
[produced by thellaboratoryresults on 1€/-15. 10-815, charges [for] two search warrants [and]
illegal residencenvasion. [Resulting in,] Confinememgsidencévehicle gone.” (Doc. 1, p. 10).

From this the Court infers that thelaintiff seekscompensatory damages for all seized
property inside theesidencefor the residenceandfor mental and physical damage caused due to
the illegal search and arreSthe Court further infers that Plaintiff is requesting that all chaages
the result of th illegal search bdropped due to a lack of evidence produced by the State.

. ANALYSIS

A. Personal Capacity Claims

Plaintiff's complaintagainst prosecuting attorney Robert®lure is subject to dismissal.
As aprosecuting attorney, Defendant RobkitClure is immune from suit.A prosecutor is
absolutely immune from suit for any conduct undertaken in his or her role as advotiatestate.

Imbler v. Pachtman, 424 U.S. 409 (1976). Absolute prosecutorial immunity protects the



prosecutor as a kegarticipant in the criminal justice process, such that the prosecutor need not be
inhibited from performing his or her functions bg@nstant fear of retaliationd. at 428. This is

true no matter the underlying motive of the prosecutor or the propriety of the adtiems Kyers

v. Morris, 810 F.2d. 1437, 1446 (8th Cir. 1987) (finding that allegations that a prosecutor
proceeded with a prosecution based on an improper motive did not defeat absolute prosecutorial
immunity); Schenk v. Chavis, 461 F.3d1043, 1046 (8th Cir. 2006) (“Actions connected with
initiation of prosecution, even if those actions are patently improper are immuni@etkinal
guotation omitted)).

Plaintiff's complaintagainst Judgd&aber is subject to dismissah judgeis subject to
absolute immunityhen actiig in his judicial capacity."Judges performing judicial functions
enjoy absolute immunity fror§ 1983 liability.” Robinson v. Freeze, 15 F.3d 107, 108 (8th Cir.
1994). “A judge will not be deprived of immunity bacse the aoon he took was in error, was
done maliciously, or was in excess of [his] authdtittump v. Sparkman, 435 U.S. 349, 3567,

98 S. Ct. 1099, 55 L. Ed. 2d 331 (1978udicial immunity is overcome in two situations: (1) if
the challenged ad$ nonjudicial; and (2) if the action, although judicial in nature, was taken in
the complete absence of all jurisdictioMlireles, 502 U.S. at 11. It is clear from the allegations
of the complaint that neither situation applies here.

Plaintiff's complant against Fort Smith Police Departmentiarcotics departmend subject
to dismissal. The Fort Smith Police Department is not a “persamma legal entity subject to suit
under 81983. See eg., Dean v. Barber, 951 F.2d 1210, 1214 (11th Cir. 199@)s]heriff's
departments and police departments are not usually considered legal entitiet teubjgt);
Powell v. Cook County Jail, 814 F. Supp. 757 (N.D. Ill. 1998Hxil not subject to suit)Marsden

v. Fed. Bureau of Prisons, 856 F. Supp. 832, 836 (S.D.N.Y. 1994Ail is not an entity that is



amenable to suil; In re Scott County Master Docket, 672 F. Supp. 1152, 1163 n. 1 (D. Minn.
1987)(sheriffs department is not a legal entity subject to sait)X], Myersv. Scott County, 863
F.2d 1017 (8th Cir. 1989).

Plaintiff alleges the false accusations lead to his incarceration on a probakadion. He
also requests the dismissal of pending charges against him. (Doc. 1, pp., 11, 15). Thus, Plaintiff
clearly challengethe fact and duration of his confinemelaintiff may not use the civil rights
statutes as substitute fbabeas corpus relief. In other words, he cannot seek declaratory or
injunctive relief relating to his confinement and/or convicti@ee e.g., Edwards v. Balisok, 520
U.S. 641, 648 (1997Heck v. Humphrey, 512 U.S. 477, 4889 (1994)Preiser v. Rodriquez, 411
U.S. 475, 500 (1973habeas corpus is the exclusive remedy for prisoners attacking the validity
of their conviction or confinement).

To the extentPlaintiff's statement regarding mental and emotional damages could be
construedas a claim for damages from false armstllegal search and seizuyfgs claims are
premature at this time.A 8§ 1983 claim that would messarily imply the invalidity of his
confinement is premature if the confinement is not first called into question @apgrepriate
state or federal remedyHeck, 512 U.S. at 48687, see also Newmy v. Johnson, 758 F.3d 1008
(8th Cir. 2014) (holding thaHeck applies to section 1983 challenges to pansvocations
regardless if the plaintiff remains incarcerateétthafer v. Moore, 46 F.3d 43, 45 (8th Cir. 1995)
(the plaintiff's § 1983 claim for denial of parole was dismissed because the plaintiff did not first
challenge his continued confinement through the appropriate state alfexteedies). Here,
Plaintiff's pending methamphetamine charges and probation revocation are based upoe evidenc
gathered by the allegldillegal search and seizurtiereforehis § 1983 claim would necessarily

imply the invalidity of his confinementSee e.g. Moore v. Sms, 200 F.3d 1170, 117@th Cir.



2000) (when Plaintiff was convicted of drug possession, his § 1983 claim that the drugs were
“planted” by officers was barred bieck, but his claim that his initial stop ateterdetention at a
detoxification center were without probable cause could proceed). In the everif'Blperding
charges do not result in a conviction, or his conviction is reversed on appeal, he could procee
with a8 1983claimfor false arrest and illegal search and seiatithat time.

Further, pursuant tgyounger v. Harris, 401 U.S. 37 (1971), federal courts are required to
abstain from hearing cases when “{fire is an ongoing state judicial proceeding which (2)
implicates important state interests, and when (3) that proceeding affoediequate opportunity
to raise the federal questions presenteddiwood v. Dickey, 409 F.3d 901, 903 (8th Cir. 2005)
(citing Fuller v. Ulland, 76 F.3d 957, 959 (8th Cir. 1996)). Ongoing state criminal proceedings
implicate the important state interest of enforcing state criminal law, antitabosal claims
relating to that proceeding should be raised théfeador v. Paulson, 385 Fed. App’x 613 (8th
Cir. 2010);see also Gillette v. N. Dakota Disc. Bd. Counsel, 610 F.3d 1045, 1046 (8th Cir. 2010)
(“federal courts may not enjoin pending state court criminal proceedusgsiga showing of bad
faith, harassment, or any othenusual circumstance that would call for equitable reli@hternal
guotations omitted)). Based on Plaintiff's complaint, there is an ongoing stateatqimoceeding
against him, and he has not made any allegation that could be construed asrextephe
Younger abstention doctrine. He must, therefore, raise his claim of illegalhsaatcseizure in
his state court criminal proceeding.

Plaintiff failed to state a cognizable claim against Defendant Napiegxicessive force
during arrest. Plaintiff alleges only that Defendant Napier stepped on his backxaadstee
hand cuff Plaintiff.” “An‘actual injury’ must be shown to support an excessive force claim under

the Fourth Amendment.’"Hanig v. Lee, 415 F.3d 822, 824 (8th Cir. 200&)uotingDawkins v.



Graham, 50 F.3d 532, 535 (8th Cil995)). ‘For the application of handcuffs to amount to
excessive force, there must be something beyond minor injuidegciting Crumley v. City of S.
Paul, 324 F.3d 1003, 1008 (8th Ci2003)). Plaintiff alleged no actual injuries from Napier’s
actions during his arrest.

Finally, Plaintiff failed to state a cognizable claim under § 1983 for his allegedrpyrope
loss. Even if the deprivation of his property was intentioRdintiff has adeqgaie post
deprivation remediesSee Hudson v. Palmer, 468 U.S. 517, 533 (1984intentional deprivation
of property does not violate due process when meaningfuldepsivation remedy is available);
Barnett v. Centoni, 31 F.3d 813 (9th Cir. 1994hegligent or intentional deprivation of prisoner's
property fails to state claim under § 1983 if state has adequatdqmstation remedy)Elliot v.

Hurst, 307 Ark. 134, 817 S.W.2d 877, 880 (199dause of action for conversion lies where

distinct act of dommion is exerted over property in denial of owner's right). Accordingly, because

Plaintiff could seek redress in Arkansas state courts for his claim @irégstrty, he has no claim
pursuant to 8§ 1983 in this regard.
B. Official Capacity Claims
Under§ 1983 adefendant may be sued in either his individual capacity, or in his official
capacity, or in both. I@&orman v. Bartch, the Eighth Circuit Court of Appeals (“Eighth Circuit”)
discussed the distinction between individual and official capacity suits.exflained by the
Gorman case:
Claims against government actors in their individual capacities differ from those in
their dficial capacities as to the type of conduct that is actionable and as to the type
of defense that is availableésee Hafer v. Melo, 502 U.S. 21, 112 S.Ct. 358, 116
L.Ed.2d 301 (1991). Claims against individuals in their official capacities are
equivalent to claims against the entity for which they work; they require prdof tha

a policy or custom of the entity violated the plaintiff's rights, and the onlydfpe
immunity available is one belonging to the entity itsédf. 502 U.S. at 2427, 112



S.Ct. at361-62 (1991). Personal capacity claims, on the other hand, are those

which allege personal liability for individual actions by officials in the cowfse

their duties; these claims do not require proof of any policy and qualifiedmityn

may be raised as a defengd. 502 U.S. at 25-27, 112 S.Ct. at 362.
Gorman, 152 F.3d 907, 914 (8th Cit998). “[R]igorous standards of culpability and causation
must be applied to ensure that the [county] is not held liable solely for the axtitmemployee”
in cases where a plaintiff claims a county has caused an employee to violate the’'glaintiff
constitutional rights.Board of County Commissioners, Oklahoma v. Brown, 520 U.S. 397, 405
(1997).

Plaintiff did not make any allegations concerning a custonolicypof SebastiatCounty
or Fort Smith Police Department’s narcotics divisidrich violated his rights He therefore failed
to state a cognizable official capacity claim.

IT ISTHEREFOREORDERED thaPlaintiff's claims against Separate Defendants Robert
McClure and Judge Taber are DISMISSED WITH PREJUDICE.

IT IS FURTHERORDERED that Plaintif6 complaint(Doc. 1)is otherwiseDISMISSED
WITHOUT PREJUDICE

Judgment will be entered accordingly.

IT IS SO ORDEREDhis 26h day of October, 2016.

S T Hetpes, Il

P. K. HOLMES, llI
CHIEF U.S. DISTRICT JUDGE




