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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FORT SMITH DIVISION

CHARLESD. MORSE RAINTIFF

V. CIVIL NO. 2:16-CV-2091

NANCY A. BERRYHILL, ! Acting Commissioner,
SocialSecurityAdministration DEFENDANT

MEMORANDUM OPINION

Plaintiff, Charles D. Morse, brings thistam pursuant to 42 U.S. § 405(g), seeking
judicial review of a decisiomf the Commissioner of the 8al Security Administration
(Commissioner) denying his claim for a period cfatiility and disability insurance benefits
under the provision of Title 1l athe Social Security Act (Act).n this judicial review, the
Court must determine whether there is substhevidence in the administrative record to
support the Commissioris decision._Sed2 U.S.C. § 405(g)

l. Procedural Background:

Plaintiff protectively filel his current application for DIB on September 4, 2013,

alleging an inability to work since July 29, 2012, doieliabetes, scoliosef spine, high blood

pressure, and neuropathy eéf. (Doc. 11, pp. 68-69). For Dirposes, Plaintiff maintained

L Nancy A. Berryhill, has been appointed to serve as@@ommissioner of Social Setity, and is substituted as
Defendant, pursuant to Rule 25(d)(1}tlvé Federal Rules of Civil Procedure.

Dockets.Justia.com


https://dockets.justia.com/docket/arkansas/arwdce/2:2016cv02091/48971/
https://docs.justia.com/cases/federal/district-courts/arkansas/arwdce/2:2016cv02091/48971/14/
https://dockets.justia.com/

insured status through December 31, 2017. (Doc. 11, p. 203). An administrative hearing w
held on July 8, 2014, at which Plaintiff appeavath counsel and &ified. (Doc. 11, pp. 44-
67).

By written decision dated December 24, 2014, AhJ found that during the relevant
time period, Plaintiff had severe impairmentda@betes mellitus, hypertension, and obesity.
(Doc. 11, p. 32). However, afteesviewing all of tle evidence presented, the ALJ determined
that Plaintiff’'s impairments did naneet or equal thevel of severity of ay impairment listed
in the Listing of Impairments found in AppendjSubpart P, Regulation No. 4. (Doc. 11, pp.
34-35). The ALJ found that Plaifftretained the residual funcinal capacity (RFC) to perform
medium work as defined in 20 CFR § 404.156&xg¥ept that Plaintiff could only frequently
climb, balance, crawl, kneel, stoop, and crou¢boc. 11, pp. 35-39). With the help of a
vocational expert (VE), the ALJ determinedttPlaintiff was capable of performing past
relevant work as an appliance assembler ssattually and generaliyerformed. (Doc. 11,

p. 39).

Plaintiff then requested a review of thearing decision by the Appeals Council, which
denied that request on April 4, 2016. (Doc. 14,98, 26). SubsequewntlPlaintiff filed this
action. (Doc. 1). This case is before the undaesl pursuant to the gsent of the parties.
(Doc. 6). Both parties have filed appeal briefisd the case is now Bafor decision. (Docs.
12, 13).

The Court has reviewed the entire transcripthe complete set of facts and arguments

are presented in the parties’ briefs, andrapeated here only to the extent necessary.




Il. Applicable Law:
This Court’s role is to determine wether the Commissionerf;xdings are supported

by substantial evidence ¢ime record as a whol&Ramirez v. Barnhar292 F.3d 576, 583 (8th

Cir. 2002). Substantial evidence is less thareponderance but it @ough that a reasonable
mind would find it adequate to support the Cassioner’s decision. The ALJ’s decision must

be affirmed if the record contains substdréiadence to support it. Edwards v. Barnhart, 314

F.3d 964, 966 (8th Cir. 2003). As long as thersubstantial edence in the record that
supports the Commissioner’s deoisi the Court may not reverse it simply because substantial
evidence exists in the recotidat would have supported artrary outcome, or because the

Court would have decided the case differentialey v. Massanari, 258 F.3d 742, 747 (8th

Cir. 2001). In other words, if after reviewing ttezord it is possible to draw two inconsistent
positions from the evidence and one of those positions represents the findings of the ALJ, t

decision of the ALJ must be affirme®.oung v. Apfel, 221 F.3d 1065, 1068 (8th Cir. 2000).

It is well-established that claimant for Social Security disability benefits has the
burden of proving his disability bgstablishing a physical or menthitability that has lasted

at least one year and that prevents him femgaging in any substantial gainful activity.

Pearsall v. Massanari, 27436 1211, 1217 (8th Cir. 2001); s&eo 42 U.S.C. 88 423(d)(1)(A),
1382c (a)(3)(A). The Act defines “physical mental impairment” as “an impairment that
results from anatomical, physiological, oypisological abnormalities which are demonstrable
by medically acceptable clinical and laboratorygdiastic techniques.” 42 U.S.C. § 423(d)(3).
A Plaintiff must show that his disability, netmply his impairment, has lasted for at least

twelve consecutive months.




TheCommissioner'segulationsrequire her to apply avie-step sequential evaluation
process to each claim for disability benefi{fd) whether the claimant has engaged in
substantial gainful activity since filing his claif2) whether the claimaiias a severe physical
and/or mental impairment or combination op@rments; (3) whether the impairment(s) meet

or equal an impairment in the listings; (4) whether the impairment(s) prevent the claimant fron

=}

doing past relevant work; and, (@hether the claimant is able perform other work in the
national economy given his agggucation, and experiencee 20 C.F.R. § 404.1520(a)(4).

Only if the final stage is reached does the famter consider the Plaintiff’'s age, education,

and work experience in lighdf his residual funttonal capacity. _Se®icCoy v. Schweiker,

683 F.2d 1138, 1141-42 (8th Cir. 1982), abrogatedther grounds by Higas v. Apfel, 222

F.3d 504, 505 (8th Cir. 200@0 C.F.R. § 404.1520(a)(4)(v).
lll.  Discussion:

Plaintiff argues the following issues on &pp 1) the ALJ failed to fully and fairly
develop the record; 2)@hALJ erred in finding that Plaifitis shoulder and leg pain were not
severe impairments; 3) the ALJ erred in his REE@&rmination; and 4) the ALJ erred in finding
that Plaintiff could perform hipast relevant work. (Doc. 1.

A. Full and Fair Development of the Record:

Plaintiff argues that the ALJ erred in failj to fully develop th record by failing to
order a consultative orthopedic examination along with a medical source statement outlining
Plaintiff's specific physical limitations as reaied by Plaintiff's coured. (Doc. 12, p. 3). The

ALJ has a duty to fully and fairly developetinecord. See Frankl v. Shalala, 47 F.3d 935, 938

(8th Cir. 1995). The ALJ’s duty to fully andifey develop the record is independent of

2 The Court has reordered Plaintiff's arguments to correspdthdive five-step analysidilized by the Commissioner.
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Plaintiff's burden to preshis case. Vossen v. Astrue, 612 F.3d 1011, 1016 (8th Cir. 2010).

The ALJ, however, is not required to functiaa Plaintiff's substitte counselput only to
develop a reasonably completzord. “Reversal due to failute develop the record is only

warranted where such failure is unfairgrejudicial.” Shannon v. Chater, 54 F.3d 484, 488

(8th Cir. 1995). “While an ALJ does have a dtdydevelop the record, this duty is not never-

ending and an ALJ is not required to disprevery possible impairment.” McCoy v. Astrue,

648 F.3d 605, 612 (8th Cir. 2011).

In this case, the record consists of caesalyses and psychiatrreview techniques
completed by non-examining medical consukarda General Physical Examination form
completed by an examining physician, and PlHistmedical recordswhich included clinic
notes from treating physicians and imaging resuifser reviewing the etire record, the Court
finds the record before the ALJ contained ¢lveence required to make a full and informed
decision regarding Plaintiff's capabilities dugithe relevant time period. Accordingly, the

undersigned finds the ALJ fullynd fairly develped the record.

B. Severe Impairments:

Plaintiff argues that the ALJ erred in fagjrio find that Plaintiff's shoulder and leg
pain were medically determinable and met siéuerAt Step Two ofthe sequential analysis,
the ALJ is required to determine whether amkait's impairments are severe. See 20 C.F.R.
§ 404.1520(c). While “severity is han onerous requirement fire claimant to meet...it is

also not a toothless standard.” WrighQalvin, 789 F.3d 847, 855 (8th Cir. 2015) (citations

omitted). To be severe, an impairment only sedhave more than a minimal impact on a

claimant’s ability to perform work-related tagties. See Social &urity Ruling 96-3p. The




claimant has the burden of proof of showingsh#ers from a medically-severe impairment at

Step Two. See Mittlestedt v. Apf@04 F.3d 847, 852 (8th Cir. 2000).

As for Plaintiff's neuropathy, medicaécords showed that on December 3, 2013, Dr.
Sean Baker at Mercy Hospital in Fort Smith prédsed Plaintiff Gabapeint for his neuropathy,
to be taken three times per day. (Doc.[d.1445). On March 11, 2014, Plaintiff reported to
Dr. Baker that he was having pain in his fes#e afternoon and early evening. (Doc. 11, p.
447). However, Dr. Baker’'s notesveal that Plaintiff was ndaking the medication as often

as prescribed. (Doc. 11, p. 447). See BrawBarnhart, 390 F.3835, 540 (8th Cir. 2004)

(Plaintiff's failure to fdlow a prescribed course of remedial treatment without good reason is
grounds for denying an application for bengfitsurthermore, at the July 8, 2014, hearing

before the ALJ, Plaintiff testified that several days per week in the late afternoon and earl
evening, when Plaintiff was not taking his second daily dose of the Gabapentin, he woul

experience pain in his legs and feet. (DL, p. 54). _See EstesBarnhart, 275 F.3d 722,

725 (8th Cir. 2002) (citations omitted) (an impaént which can be controlled by treatment

or medication is not considered disabling).

As for Plaintiff's right shouder pain, Plaintiff was in an accident in 2001, injuring his
right shoulder. (Doc. 11, pp. 34, 5B)aintiff testified that he stihad pain in his right shoulder
from the injury and that the pain impact@d sleep. (Doc. 11, p. 55-56). Hearing testimony
showed, however, that Plaintiff continuedaork until 2012. (Doc. 11, p. 51). Moreover, the
last thirteen years of his enagiment, Plaintiff worked as a machine operator, which according
to the hearing testimony by the Vocational Expeds medium level w&. (Doc. 11, pp. 51,
63). In his application for benefits, Ri&if alleged that he was unable to walke to diabetes,

scoliosis of spine, high blogatessure, and neuropathy of fe@tlaintiff did not includeight




shoulder pain or injuryn his application. SeeDunahoo v. Apfel, 241 F.3d 1033, 1039 (8th

Cir. 2001) (The fact that she didt allege depression in her #ipation for disability benefits

is significant, even if the evidencé depression was later developed).

Furthermore, while the ALJ did not find af Plaintiff's alleged impairments to be
severe impairments, the ALJ specifically disrd the alleged impairmts in the decision,
and clearly stated that he considered all afrRiff’'s impairments, including the impairments

that were found to be non-severe. See &warBarnhart, 188 F. App’x 361, 368 (6th Cir.

2006) (where ALJ finds at least one “seveir@pairment and proceeds to assess claimant’s
RFC based on all alleged impairments, any errailimg to identify particular impairment as

“severe” at Step Two is harmless); Elmore v. Astrue, 2012 WL 1085487 *12 (E.D. Mo. March

5, 2012); see also 20 C.F.R. § 404.1545(a)(2) (irsaBgpRFC, ALJ must consider “all of [a
claimant’s] medically determinable impairments ..., including ... impairments that are not
‘severe’ ”); § 404.1523(c) (ALJ must “considereticombined effect of all [the claimant’s]

impairments without regard to whether any simpairment, if considered separately, would
be of sufficient severity”). Based on a reviefvthe record, the Court finds the ALJ did not

err in setting forth Plaintiff's severe impairments.

C. Subjective Complaints and Symptom Analysis:

The ALJ was required to consider all thadewce relating to Plaintiff's subjective
complaints including evidence presented by thirdigs that relates to: (1) Plaintiff's daily
activities; (2) the duration, équency, and intensity of higain; (3) precipitating and
aggravating factors; (4) dosage, effectivenesg] side effects of his medication; and (5)

functional restrictionsSee Polaski v. Heckler, 739 F.2d 1320, 1322 (8th Cir. 1984). While an

ALJ may not discount a claimant’s subjective ctainis solely because the medical evidence
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fails to support them, an ALJ may discount tngemplaints where inconsistencies appear in
the record as a whole. Id. As the Unite@t& Court of Appeals for the Eighth Circuit
observed, “Our touchstone is that [a claimant’s] credibility is primarily a matter for the ALJ to

decide.” Edwards v. BarnhaB14 F.3d 964, 966 (8th Cir. 2003).

After reviewing the administrative recoiitljs clear that the ALJ properly considered
and evaluated Plaintiff's subjective complajnitscluding the_Polaski factors. A Function
Report completed by Marsha Rgeon Plaintiff's behalf, daté September 24, 2013, revealed
that Plaintiff's conditions had impacted hislgdife. (Doc. 11, p. 175). However, Ms. Peevy
reported that he had no problems with perscaat; prepared his own meals daily; and did
household chores, including vacuuming, dishes, and laundry. (Doc. 11, pp. 175-176). The
Report also stated that Plafhwould go outside daily, couldrive a car, go out alone, shop
in stores for food, pay bills, count changandle a savings accouahd could use a checkbook
or money order. (Doc. 11, p. 177). Ms. Peesorted that Plairftienjoyed deer hunting,
fishing, and movies, and stated thatdid those things as oftas he could, but noted that he
was no longer able to endure them for an entire day after he became ill. (Doc. 11, p. 178). Ms.
Peevy reported that Plaintiff visited his mottieee times a week and his grown children twice
a week. (Doc. 11, p. 178).

This level of activity belies Plaintiff's egoplaints of pain and limitation, and the Eighth
Circuit has consistently held that the ability to perform such actiabagradicts a Plaintiff’s

subjective allegations of diskbng pain._See Hutton v. Apfel75 F.3d 651, 654-655 (8th Cir.

1999) (holding ALJ’s rejection of claimantapplication supported bgubstantial evidence
where daily activities—making breakfast, wengh dishes and clothes, visiting friends,

watching television and driving—eave inconsistent with claiwf total disability).




With regard to Plaintiff's physical impairmexntthe record revealed that Plaintiff was
treated conservatively for hypertension, diabatesropathy, GERD, hgplipidemia, chronic
renal insufficiency — mild, stage two, backimpabradycardia, and sht periods of coughing,
acute bronchitis, insomnia, dizziness, andyfagi _See Black v. Apfel, 143 F.3d 383, 386 (8th

Cir. 1998); see Robinson v. Sullivan, 956 F.2d 836,(8¢%0Cir. 1992) (course of conservative

treatment contradicted claino$ disabling pain).

Based on the medical records, Plaintiff abgopeared to experience relief for his
diabetes, hypertension, GERD, and neuttopawith medication.The Court notes, an
impairment which can be controlled by treattenmedication is notonsidered disabling.

See Estes v. Barnhart, 275 F.3d 722, 725 @8th2002) (citations omitted). In 2012, 2013

and 2014, Dr. Baker’s notes consistently showedRlantiff's type Il orunspecified diabetes
was “without mention of complication” anah6t stated at uncontrolled.” (Doc. 11, pp. 329,
332, 335, 339, 445, 448, 455). As fos lhypertension, Plaintiff taéed that when he took
his medication, he was able keep his blood pressure under eoht (Doc. 11, p. 54). Dr.
Baker indicated on February 9, 2012, thatmitiis GERD was “doing well.” (Doc. 11, p.
359). On March 22, 2014, during a visit to Dr. Bakes notes indicatettat Plaintiff was not
taking his neuropathy medication as presmlibwhich was causing an increase in his
neuropathy symptoms. (Doc. 11, p. 447). Baker also noted on September 15, 2015, that
Plaintiff's neuropathy had improved with adjustments to his medication. (Doc. 11, p. 14).
Furthermore, the medical records repeateelygaled that Platiff was non-compliant

with his medications. See Dunahoo v. Ap#ll F.3d 1033, 1038 (8th Cir. 2001) (claimant’s

failure to follow prescribed course of treatmeveighed against credibility when assessing

subjective complaints of pain). SpecificalBt, Baker noted on Octobé, 2015, that Plaintiff




was taking only one Metformin dgijlrather than the two thatere prescribed. (Doc. 11, p.
19). On that same day, Dr. Baker’s notes retiest Plaintiff was hadtopped his Omeprazole
for his GERD, and his symptoms were worgBoc. 11, p. 19). On December 3, 2013, Dr.
Baker noted that Plaintiff wasilstrinking alcohol, despiteecommendations to avoid it, was
only occasionally checking hidood sugar, and continued bave a poor diet. (Doc. 11, p.
444). On May 28, 2013, Dr. Bakektinical notes revealed th&aintiff wasnot testing his
blood sugar regularly. (Doc. 14,334). In November anddgember of 2012, medical records
also indicated Plaintiff was ntaking his blood pressure dieation. (Doc. 11, pp. 328, 358).
Moreover, Plaintiff was repeatedly counselegareling a healthy lifestyle, including cutting
calories, losing weight, increasing exerciaad avoiding alcohol. (Doc. 11, pp. 14, 20, 344,
354, 356, 358, 368, 426, 428).

Lastly, upon discrediting Plaifits allegation that he igdisabled, the ALJ further
considered that Plaintiff performed medium lewefk for at least eleven years with his alleged
disabling conditions. At the July, 2014 hearing before the ALBlaintiff testified that he
worked for Whirlpool for twenty-eight and oialf years, and his employment ceased in 2012
when the company experienced a period ofdHig- (Doc. 11, pp. 51, 60). Hearing testimony
revealed that Plaintiffs 2001 shoulder injury and his scdjodiagnosed when he was a
teenager, were both conditions that had oetlmany years pricaand were ongoing during
his employment at Whirlpool. “Working generally demonstrates an ability to perform a

substantial gainful activity.” Branson v. Astrue, 678 F. Supp. 2d 947, 960 (E.D. Mo. 2010

(citing Goff v. Barnhart, 42F.3d 785, 792 (8th Cir. 2005)).

Moreover, after the separation from Whobl, Plaintiff was able to attend truck-

driving school, which lasted for several wee&btain his commercialriver’s license; and
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apply for jobs. (Doc. 11, pp. 57, 60). The medrealrd showed that on September 20, 2012,
Plaintiff visited Mercy Medical @nic and requested a letter froBtefanie Ellis, APN, stating
that he was medically cleared to “perform dsiteé a DOT truck driver.”(Doc. 11, p. 316). In
August of 2013, Plaintiff shared with Dr. Bakeatlhe was trying to fid work. (Doc. 11, p.
339). “Acts which are inconsistewith a claimant’s assertion disability reflect negatively

upon that claimant’s credibility.” BransanAstrue, 678 F. Supp. 2d 947, 960 (E.D. Mo. 2010)

(citing Johnson v. Apfel, 240 F.3d 1145, 1148-49 (8th Cir. 2001)).

Plaintiff also testified that he received amgoyment benefits for more than a year
after he was laid off from WhirlpoolVhile the receipt of these benefits is not conclusive,
applying forunemploymenbenefitsadversely affectsredibility because an unemployment

applicant “must hold himself out asahable, willing and able to work3mith v. Colvin, 756

F.3d 621, 625 (8th Cir. 2014)

While it is clear that Plaintiff suffers with some degree of limitation, he has not
established that he was unable to engag@yngainful activity prior tathe expiration of his
insured status. Accordingly, the Court conclitleat substantial ewathce supports the ALJ’s
conclusion that Plaintiff's subjective cotamts were not totally credible.

D. The ALJ's RFC Determination and Medical Opinions:

RFC is the most a person can do despi@ person’s limitaons. 20 C.F.R. §
404.1545(a)(1). It is assessed using all releesidence in the record. Id. This includes
medical records, observations of treating $¢bans and others, and the claimant’'s own

descriptions of his limitatins. _Guilliams v. Barnhart, 393 F.3d 798, 801 (8th Cir. 2005);

Eichelberger v. Barnhart, 390.3d 584, 591 (8th Cir. 2004)Limitations resulting from

symptoms such as pain are also factoredthe@ssessment. 20 C.F.R. § 404.1545(a)(3). The

United States Court of Appeals for the Eigl@hcuit has held that a “claimant’s residual
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functional capacity is a mezhil question.”_Lauer v. Apfel245 F.3d 700, 704 (8th Cir. 2001).
Therefore, an ALJ’s determination concernangaimant’s RFC muste supported by medical

evidence that addresses the claimant’s alidifynction in the workplace. Lewis v. Barnhart

353 F.3d 642, 646 (8th Cir. 2003). “Ng ALJ is [also] requiretb set forth specifically a

claimant’s limitations and to determine how those limitations affect his RFC.” Id.

“The [social security] regulations provideatha treating physician@pinion ... will be
granted ‘controlling weight provided the opinion isvell-supported bymedically acceptable
clinical and laboratory diagnostiechniques and is not inconsistent with the other substantial

evidence in [the] record.” Prosch v. Apf@01 F.3d 1010, 1012-13 (8&ir. 2000) (citations

omitted). An ALJ may discount such an opinibother medical assessments are supported
by superior medical evidence, or if the treafigysician has offered inconsistent opinions. Id.
at 1013. Whether the weight acded the treating physician’s opon by the ALJ is great or
small, the ALJ must give good reasons fhat weighting. _Id. (citing 20 C.F.R. §

404.1527(d)(2)).

In the present case, when determining Blaintiff could perfom medium work with
limitations, the ALJ considered the relevantdical records, the medical opinions from
treating, examining, and non-examining physiciam] set forth the reasons for the weight

given to the opinions._Renstrom v. Astré&80 F.3d 1057, 1065 (8th Cir. 2012) ("It is the

ALJ’s function to resolve coh€ts among the opinions of saus treating and examining

physicians”) (citations omitted); Prosch v. Apf201 F.3d 1010 at 1012 (the ALJ may reject

the conclusions of any medical expert, whethieed by the claimandr the government, if

they are inconsistent withe record as a whole).
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In his argument, Plaintiff points to &ugust 6, 2014, General Physical Examination
performed by Dr. Clifford Lamar Evans, wieehe opined that Plaintiff had mild/moderate
limitation of 20% weakness in right arm and baag neuropathy in his lower legs and feet.
(Doc. 11, p. 463). The ALJ discussed the consultative examination and noted that Dr. Evat
also reported that Plaintiff had a normnahge of motion throughout his extremities and his
cervical and lumbar spine with the only exceptbeing a slightly decreased range of motion
in his right shoulder (130/150). (Doc. 11, p. 3@he ALJ also noted that Dr. Evans’ report
showed that Plaintiff demonated no muscle spasms, no niesatrophy, negative straight-
leg raising tests, no sensory almatities, a normal gait, onlysight reduction in strength in
his right arm (20%), and thatdhtiff was able to performllarequested limb function tests.
(Doc. 11, p. 36). Further, Dr. Evans interpreted thays of Plaintiff's backo reveal scoliosis,
but opined that this would cause only mild to moderate limitations in his ability to lift and/or
carry, as would the weaknesshis right arm. (Doc. 11, p. 36)In sum, the ALJ gave Dr.
Evans’ opinion substantial weight except for his conclusion that Pidiat limitations as a
result of the neuropathy in his feet. (Doc. 4138). The ALJ noted that Dr. Evans’ opinion
regarding the neuropathy wagithout any objective evidee upon which to base the

restriction. (Doc. 11, p. 38).

The ALJ also discussed the non-examimmedical consultantghysical assessments
and gave them little to no weight due to the fact that their opinions failed to adequately asse
the combined effects of Plaintiff's complaimatsd the fact that additional evidence was entered
into the record after those ojns were rendered. (Doc. 11,38). However, the ALJ gave
substantial weight to the Psychiatric Rawvi Techniques performed by the non-examining

medical consultants because those opinions wensistent with the situational nature of

13
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Plaintiff's mental stressors and due to tletfthat Plaintiff voluntarily chose to cease his
medication prescribed to addressed the aflegadition. (Doc. 11, 88-39). See Brown v.

Astrue, 611 F.3d 941, 951-52 (8th Cir. 2010) (Hiel has the responsibility to determine
which findings are inconsistent and which opinishsuld be given greater weight than other

opinions.).

The ALJ also discussed the fact thatRIFRC of medium work with limitations was
supported by the fact that Plaintiff could cohtiis conditions with prescribed medication and
that the fact that Plaintiff adis to being able toegularly perform activigs of daily living,
despite his alleged impairments. Howevercamsideration of Plaiiff's alleged back and
shoulder pain, the ALJ limited the RFC to wavkere Plaintiff was onl frequently required

to climb, balance, crawl, kneelpsip, and crouch. (Doc. 11, pp. 37-38).

The ALJ also took Plaintiff’'s obesity into@munt when determinindpat Plaintiff could

perform medium work with limitations, e v. Astrue, 578 F.3d 873, 881-882 (8th Cir.

2009) (when an ALJ references the claimanbtesity during the clm evaluation process,

such review may be suffent to avoid reversal).

Based on the record as a whole, the €éinds substantial evidence to support the

ALJ’'s RFC determination fahe relevant time period.

E. Past Relevant Work
Plaintiff has the initial burdeaf proving that he suffefsom a medically determinable

impairment which precludes the performance of past work. Kirby v. Sullivan, 923 F.2d 1323

1326 (8th Cir. 1991). Only after the claimaestablishes that a disability precludes
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performance of past relevant skawill the burden shift to ta Commissioner to prove that the

claimant can perform other work. Pickne Sullivan, 985 F.2d 401, 403 (8th Cir. 1993).

According to the Commissioner’s interpretatmfrpast relevant work, a claimant will
not be found to be disabled if he retains the RFC to perform:

1. The actual functional demands and job duties of a
particular past relevant jobr

2. The functional demands and job duties of the

occupation as generally required by employers
throughout the national economy.

20 C.F.R. 88 404.1520(e); S.S.R. 82-61 (1982)tida. Sullivan, 901 F.2d 650, 653 (8th Cir.

1990) (expressly approving the two pst from S.R. 82-61).

Here, the ALJ specifically found that Plaintifbuld return to his = relevant work as
an appliance assembler. (Ddd, p. 39). In doig so, the ALJ relied upon the testimony of
the Vocational Expert, who afteeviewing the ALJ proposed hypothetical question, which
included the limitations addressed in the RF@umrination discussed above, opined that the
hypothetical individual would be abte perform Plaintiff's past tevant work._See Gilbert v.
Apfel, 175 F.3d 602, 604 (8th Cir. 1999) ("The testimoifa vocational expert is relevant at
steps four and five of the Commissioner'sjsential analysis, when the question becomes
whether a claimant with a severe impairmieas the residual functional capacity to do past
relevant work or other work") (citations omife Accordingly, the Court finds substantial
evidence to support the ALJ’s fimdj that Plaintiff could perforrhis past relevant work as an

appliance assembler, as hagerlly performed it and as thab is generally performed.
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V.

Conclusion:

Accordingly, having carefully reviewed the record, the undersigned finds substantia

evidence supporting the ALJ’s decision denying the Plaintiff benefits, and thus the decisio

should be affirmed. The undersigned furthed$ that the Plaintif6 Complaint should be

dismissed with prejudice.

DATED this 6th day of June, 2017.

Isl Erin L. Wiedemann

HON. ERIN L. WIEDEMANN
UNITED STATES MAGISTRATE JUDGE
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