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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FORT SMITHDIVISION
MICHAEL A. GRAVES, SR. PLAINTIFF
V. Civil No. 2:16€v-02187PKH-MEF

NANCY A. BERRYHILL, Commissioner
Social Security Administration DEFENDANT

MEMORANDUM OPINION

Plaintiff, Michael A. GravesSr., brings this action under 42 U.S.C. 8§ 405(g), seeking
judicial review of a decision of the Commissioner of the Social Security Adnatos
(“Commissioner”) denying his clairffor a period of disability and disability insurance benefits
(“DIB”) under Titlell of the Social Security Act (hereinafter “the Act”), 42 U.S.C. § 423(d)(1)(A)
In this judicial review, the Court must determine whether there is substantiahevide he
administrative record to support the Commissioner’s decistsea42 U.S.C. § 405(g).

. PROCEDURAL BACKGROUND

Plaintiff filed hisapplication for DIBon August 27, 2013alleging an onset date Aligust
23, 2013 due to depression, fibromyalgia, hypertension, gastroesophageal reflux disease
(“GERD"), reactive airway disease, neck pain, abnormal glucose, polyarthdtigise, fatigue,
migraines, and left ankle problems. (ECF No. 9,G.74). Based on hisork credits, the
Commissioner determined that the Plaintiff met the insured status requirementacifttimeugh
December 31, 2018. (ECF No. 9, p).18

Plaintiff's application was denied at both the initial and reconsideration levels. A
administrative hearingzas held orOctober 29, 2014 The Plaintiff was present and represented
by counsel. (ECF No. 9, pp. 34-59). Following the hearing, an administrative law judgé)(“ALJ

entered an unfavorable decision on May 2, 20(B5CF No. 9, pp. 16-28
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The ALJ conalided that the Plaintiffaypertension, reactive airway disease, degenerative
disc disease (“DDD”) at the G656 level, and depressiavere severe, buheydid not meet or
medically equal one of the listed impairments in Appeddi8ubpart P, Regulation No. 4. (ECF
No. 9, pp. 18-20). The ALJ found Plaintiff capable of performing light work, except that he must
work in a controlled environment where he would not be exposed to dust, fumes, smoke, or
temperature extremeqECF No. 9, p. 20). In addition, he can do work with sintptks and
simple instructions(ld.).

At the time of the administtize hearing held on October 29, 2014, Plaintiff waydars
of age and had obtained a general equivalency diploma (“GED”). (ECF No. 9, 44). 40
Plaintiff's past relevant work consisted of working aspaol operator, air conditioner assembler,
truck loader, band saw operator, and radio mechdBCF No. 9 p. 2§. With the assistance of
a vocational expert, the ALJ determinkintiff could perform wdk as afast food worker and
cashier Il (ECF No. 9, p. 21

Plaintiff requested a review of the heardegision by the Appeals Council, atte equest
was denied oMay 2, 2015. (ECF No. 9, pp-%. Subsequenyl Plaintiff filed this action.(ECF
No. 1) Both parties have filed appeal briefs, and the case is now feadgcision. (ECF Na.

10, 11).
. APPLICABLE LAW

This Court’'s role is to determine whether substantial evidence supports the
Commissioner’s findings.Vossen v. Astrue, 612 F.3d 1011, 1015 (8th Cir. 2010). Substantial
evidence is less than a preponderareg it is enough that a reasonable mind would find it
adequate to support the Commissioner’s decisikmague v. Astrue, 638 F.3d 611, 614 (8th Cir.

2011). The Court must affirm the ALJ’s decision if the record contains substantiahesito



support it. Blackburn v. Colvin, 761 F.3d 853, 858 (8th Cir. 2014As long as there is substantial
evidence in the record that supports the Commissioner’s decisio@ptite may notreverse it
simply because substantial evidence exists in the record that would have suppaoréarg c
outcome, or because teurt would have decided the case differenMiller v. Colvin, 784 F.3d
472, 477 (8th Cir. 2015). In other words, if afteviewing the record it is possible to draw two
inconsistent positions from the evidence and one of those positions represents tge @hthe
ALJ, the Court must affirm the ALJ’s decisiohd.

A claimant for Social Security disability bertsfihas tk burden of proving hidisability
by establishing a physical or mental disability that has lasted at least one ge¢hataprevents
him from engaging in any substantial gainful activiBearsall v. Massanari, 274 F.3d 1211, 1217
(8th Cir. 2001);see also 42 U.S.C. § 423(d)(1)(A). The Act defines “physical or mental
impairment” as “an impairment that results from anatomical, physiological, or pegd=a
abnormalities which are demonstrable by medically acceptable clinical amdttalgaliagnostic
techniques.” 42 U.S.C. § 423(d)(3). A plaintiff must show thatdisability, not simply Is
impairment, has lasted for at least twelve consecutive months.

The Commissioner’s regulations require her to apply adiep sequential evaluation
process to &h claim for disability benefits: (1) whether the claimant has engagedtstaatial
gainful activity since filing his or her claim; (2) whether the claimant heevare physical and/or
mental impairment or combination of impairments; (3) whether tipaimment(s) meet or equal
an impairment in the listings; (4) whether the impairment(s) prevent the claimantdnognpast
relevant work; and, (5) whether the claimant is able to perform other work intiveah@conomy
given his or her age, educatiaand experience.See 20 C.F.R. § 404.1520(a)(4). Only if he

reaches the final stage does the fact finder consider the Plaintiff's agmtied, and work



experience in light of his or her residual functional capacsse McCoy v. Schweiker, 683 F.2d
1138, 114142 (8th Cir. 1982)(en banc) (abrogated on other grounds); 20 C.F.R. §
404.1520(a)(4)(v).
1. EVIDENCE PRESENTED

The Court hagarefully reviewed the entire transcript. The complete set of facts and
arguments are presented in the parties’ baatsare repeated here only to the extent necessary.

A review of the pertinent medical ielence reflects the following. On December 3, 2009,
Plaintiff presented t®r. Magdalena C. Santos, M.D. to establish her as a primary care physician.
(ECF No. 9 pp. 129597). Plaintiff reported he smoked fdre pastl8 years, but his breathing
problemsdid not start untikfter a deployment to Irag(ld.). Plaintiff complained he could not
walk one block without shamessof breath (1d.). Dr. Santos diagnosed Plaintiff with
hyperreactive airway disease and tobacco (I89. Plaintiff was instructed to continue all present
medications, and he reported he had cut down on tobacco use with the help of Bupidpion.
A chest Xray wasalsowithin normal limits. (ECF No. 9, p. 826).

On January 4, 201@r. Santos provided a letter stating that Plaintiff suffered from reactive
airway disease aggravated by exertiCF No. 9 p. 1293).

On August 19, 2010, Plaintifaw Dr. Santos and complained of shortness of breath,
eyesight problems, midsternal chest discomfort, and coughphittym (ECF No. 9, pp. 1279
82). Dr. Santos diagnosed him with reactive airway disease, probable GERD, and
hypertriglyceridemia.(ld.). Plaintiff was refered to pulmonology with further testimgededhe
was started on Omeprazole, and dietary restrictions were adyided.

August 20, 2010, a chestrdy showed no acute cardiopulmonary diseéd&€F No. 9 p.

825). An EKGrevealedchormalsinus rhythm with preservation of right and left ventricular systolic



function. (ECF No. 9, 93537). Intracardiac chamber dimensions were within normal limits,
no significant valvular abnormalities, estimated right atrial pressure waslnandaacsignificant
pericardial effusion was presentd.j.

On September 8, 201Blantiff presented to Dr. Glenda Patterson, M.D., a pulmonologist,
and complained of worsening dyspnea with activity, protracted cough, andimghe@CF No.

9, pp. 92829). Plaintiff reported the symptoms stated while on tour in Iraq in 2@08).
Dr. Patterson diagnosddaintiff with dyspnea and reactive airwdiseasesecondary to dust,
irritant, and pollutant exposurghile on tour in the Middle East(ld.). Plaintiff was to continue
Asmanex and Combivent, and start Singulair at bedtitak). (

Plaintiff alsounderwent a pulmonary function t¢$FT”). (ECF No. 9, pp. 6993, 939.
Plaintiff's symptoms included dyspnea at rest, dyspnea with exercisestpersind productive
cough, and cigarette smokefld.). Dr. Patterson rted the increased FEF/FIF rasoggested
extra thoracic obstruction with a reduced FER®75 percent, and PEF suggested presence of
obstruction (Id.). The PFTalso showed mild response to bronchodilators, mild restrictive
impairment, and mild gas transfer abnormalitfld.). Dr. Patterson recommended clinical
correlaton to exclude extra-thoracic obstructiomd.).

On Septembet4, 2010, a chest computedriography (“CT”)scan showed patchy right
base consolidation without pleural effusion or definite mass, and no pathsiogicadenopathy.
(ECF No. 9, p. 82425). Results couldhave representeardinary pneumonia superimposed on
minimal underlying chroic lung disease. (Id.). Clinical and radiographic follow uwas
recommended(ld.). Six minute walk test showed resting room air saturation was 98 percent with

a heart rate of 74, exercise at 200 feet aiasaturation 0P8 percent with a heart rabé 96, at



400 feet wasiir saturation of 99 percent with a heart rate of 88, and 600 feet was air satafati
98 percent with a heart rate of 103. (ECF No. 9, p. 1268).

On October 21, 2010, Plaintiff presented to Dr. Patterson, and Plaintiff rendgsmtkic,
had decreased pace for activities, avoided strong odors, coughed with irritatirgy agewias
less jittery with Foradil (ECF No. 9, ppl263-64. Dr. Patterson diagnosed Plaintiff witactive
airway disease with less episoddsile on Singulair. (1d.). Dr. Patterson noted Plaintiff avoided
known triggers such as perfume and strong odors, no diffuse parenchymal foandss CT
scan, and no desaturation with activitfld.). Dr. Patterson referred Plaintiff for an allergy
evaluationto narrow the range of inciting agents, and Combivent, Singulair, and Asmanex were
continued. Id.).

On October 28, 2010, Plaintiff presented to Dr. Michael Marsh, M.D.EB®i-
otolaryngologistandhewas diagnosed with asthm@CF No. 9, p. 694) Plantiff was allergy
tested and subsequentkeceivedregularallergy desensitization injections(ECF No. 9 p. 696
99, 702-07, 758-63, 90911-15).

On January 11, 2011, Dr. Patterson diagnosed Plaintiff with stzdidéve airwaylisease,
multiple allergies, and arthralgias with unknown etiology. (ECF No. 9, pp-3@49The plan
was to continue Combivent, Asmanex, and 8iaig. Plaintiff was to follow up with an allergist
and rheumatology studiesld/).

On January 24, 2011, Dr. Santos noted Plaintiff's ESR and rheumatoid factor were
negative, and his ANA was 1:80 which was considered equivocal. Dr. Santos opined the joint

pain could be part of his allergy syndrome. (ECF No. 9, p. 1246).



On February 8, 2011, a CT scan of Plaintiff's thorax showed resolved right lower lobe
consolidation and middle lobe atelectasis, and persistent left lingular subsaigamelectasis or
scarring. (ECF No. 9, pp. 821-23

On March 8, 2011, Plaintiff's lab testing showed a mild case oihmmflatory arthritis with
an ANA of 1:80. (ECF No. 9, p. 1242). Dr. Santos decioechuse of theain Plaintiff was
experiencing, a short course of low dose Prednisone was neceddgryPlaintiff's Diclofenac
was also changed to Sulindadd.).

On June 21, 2011, Plaintiff presented to Dr. Patterson, and he reported workamy on
assembly line anthatit was tiring whenwalking from one end to the other. (ECF No. 9, pp.
1236-37. Plaintiff continued to smoke, had dyspnea with activity, and experienced a burning
sensation in the upper airwayld.). Dr. Patterson diagnosed him with continued dyspnea,
smoking, andeduced PEF and PRTs suggested there was obstruction present although not evident
from spirometry. Id.). The plan was to optimize a bronchodilator regimen of Spiriva, Asmanex,
Albuterol PRN; continue Singulair Claritin, and Flonase;,aiedchedule amllergy visit for
injections. [(d.).

On August 1, 2011, Dr. Sard provided a letter stating that Plaintiff suffered from reactive
airway disease aggravated by exertiCF No. 9 p. 1234).

On August 15, 2011, Plaintiff presented to Dr. Santos and complained of multiple joint
pain and swelling, buhis ANA was only 1:80. (ECF No. 9 pp. 121922). Plaintiff noted
Meloxicamdid not help much(ld.). Dr. Santos diagnosed Plaintiff with multiple joint pains and
swelling, suspected rheumatoid arthritis, ordered a dose ofMeplool, and noted that he needed

a rheumatlogist consultation. I¢.).



On October 4, 2011, Plaintiff presented to Dr. Patterson for a follow up visit. (ECFE No. 9
p. 1121). Dr. Patterson noted allergy injections started with decreased sevéatgf(ld.).
Flonase also helped nasal congestion, and airways were less tight with use o$.infthdle
Plaintiff continued to have intermittent dyspnea with no significant change, atwhtirued to
smoke half a pack of cigarettes dai(yd.). Dr. Patterson diagnosed Plaintiff with regetairway
disease that was clinically unchanged, hypersomnolence, and abdominal filmahessperhaps
part of the rib. (Id.). Dr. Patterson continued the current bronchodilator regimen, scheduled a
sleep study, and ordered an ultrasound of the abdortah. (

On October 11, 2011, a chest X-ray showed no acute cardiopulmonary di&aBe\No.

9, p. 82).

On October 12, 2011, an ultrasound of the abdomen showed slight inhomogeneity of the
hepatic echotexture most likely secondary to fatty infiltratiofECF No. 9, pp. 8120).
Correlation with LFTsvas recommendedld.).

On February 6, 2012, BRFT showed restrictive impairment and a moderate gas transfer
abnormality with mild response to bronchodilators. (ECF No. 9, pp0TZ0910.

On August 15, 2012, Dr. Santos noted that she suspected rheumatoid arthritis due to
Plaintiff's typical symptoms of pain that improved throaghthe day, but Plaintiff's lab results
were negative (ECF No. 9, pp. 51:39). Dr. Santos orderedatherarthritis panel and a Toradol
injectionwas administered in the rigteltoid. (d.).

On August 30, 2012, Dr. Santos diagnosed Plaintiff withtéibl wrist tenosynovitis and
bilateral knee patellofemoral syndrome with an unknown etiology. (ECF No. 9, pp. 655-56).

On November 13, 201 2laintiff presented tds. Kimberly Divis, P.T., and reported he

was currently employed as a machine openatuch required standing for extended periods as



well as use of his bilateral upper extremiti€ECF No. 9, pp. 5884). Ms. Divis noted Plaintiff
had not tried braces for involved joints, but was wearing resting wrist spiohteay were helpful.
(Id.). Plaintiff was issued bilateral knee braces and was measured for bilatevaberes.(1d.).

On April 25, 2013, a left shoulder and elbowa§ showed no acute osseous abnormality.
(ECF No. 9, pp. 310-1B1719).

On May 30, 2013, Plaintifivert to the emergency department at Sparks Regional Medical
Centerbecause he developed burning chest pain, pressure, and left side tingling duhifgdss s
a machine operator. (ECF No. 9, p. 453,-88153342). He was later transferred to the VA
hosptal in Fayetteville. (ECF No. 9, p. 709).A cervical spine Xray showed no acute bone or
joint abnormality. (ECF No. 9, pp. 3086, 81314). An EKG showed sinus bradycardia with
preservation of right and left ventricular systolic functém a Q wavevas present (ECF No. 9
pp. 35051, 45455, 754). A Carotid ultrasonography showed no evidence of hemodynamically
significant stenosis was demonstrated in either internal carotid artery with miniatakab
intimal thickening and soft plaque, andaidral antegrade vertebral flow was confirmé¢BCF
No. 9, pp. 30708, 81415). A SPECT myocardial perfusion imaging showed isolated PVCs and
no significant ST segment chang€ECF No. 9, pp. 449-50).

A head CT scashowed no acute intracranial hemorrhage, mass, mass effect, or midline
shift. (ECF No. 9, pp. 3089, 81617). There was evidence of chrosiausitis. (Id.). A second
EKG administered the following day showed a continued Q wave. (ECF No. 9, pp0,52%8.
Plaintiff was dischargefiftom the hospital on May 31, 2013 with a diagnosis of atypical chest pain,
left side tingling of uncertain etiology, chronic sinusitis, reactive airwaydesalyslipidemia, and

polyarthritis. The hospitalist, Dr. Bang Hoang, M.D., determined Plaintiff could perform physical



activity as tolerated, but no strenuous work until permitted by Dr. Santos. NBC®, p. 453,
461-98).

On June 4, 2013, an EKG was negative for ischemia and infarction. (ECF No. 9, pp. 297-
305 711-52 80513). Left ventricle ejection fraction was 59 percent at post strésks). No
gross left ventricular dilatation with no focal well hypokinegisl.). A nuclear stress test showed
isolated PVCs and no significant ST segment chan@SFNo. 9, pp. 1101-06).

On June 6, 2013, Plaintiff reported he was unable to perform his working duties due to the
physical components of his job. (ECF No. 9, pp--442 Plaintiff complained of chest tightness,
left-side numbness, and harder breathifid.). A chest Xray revealed no acute cardiopulmonary
disease.(ECF No. 9, pp. 2987). Plaintiff's stress test was negati\&CF No. 9, pp. 4447,
45051). A cervical spine Xray showed no abnormality and no change observed since May 31,
2013. (ECF No. 9 pp. 29596). Dr. Santos determined Plaintiff could return to work with no
restrictions on activities(ECF No. 9, pp. 446-47).

On June 11, 2013, a thoracic spineay revealed a normal thoracic spifeCF No. 9, p.
295). Right and left ankle X-rays showed normal ankles. (ECF No. 9, pp. 293-294).

On June 19, 201 ®laintiff reported tdr. Santos that he was run over by a truck several
years ago, hit his head, and had left side numbness. Dr. SstaabPlaitiff twice for ANA, but
both resultswere equivocal. (ECF No. 9, pp. 40D8). Dr. Santos referred Plaintiff to a
rheumatologist.(Id.). Left and right hand Xays also showed no osseous abnormality. (ECF No.
9, pp. 291-292).

On August 15, 201Rlaintiff presented to Dr. Santos. (ECF No. 9, pp. 395-P&intiff
reported he was losing grip in the left upper extremitid.).( Dr. Santos found Plaintiff's

hypertension was stable on HCTZ, and at the exam his blood pressure was (&2/7Blaintiff

10



was diagnosed with polyarthralgia and was awaiting a rheumatology appointiteht.It (vas
noted thahis joints wereobviously swollen, but the labs were not congrueld.).(Plaintiff was
also diagnosed with left arm numbness, fatigaleRD, allergies, resolved abnormal glucose, and
hyperlipidemia. Id.). Regardng Plaintiff's reactive airway diseasBy. Santos noted Plaintiff
wasstill getting short of breath(ld.).

The medical evidence continues after the alleged onset date a§t&832013. On August
27, 2013, a magnetic resonance imaging (“MRI”) of Plairgif€ervical spineshowed normal
findings. (ECF No. 9, pp. 2991, 55859). The MRI studyevealed a single level of degenerative
uncovertebral joint change seen at&®Wwhere degenerative hypertrophy resulted in only mild
bilateral neural foramina narrowingld(). The cervical spine was otherwise unremarkable with
the exception of straightening of the normal lordosis which may be secondary to pugérahipr
musclespasms. I(l.).

On September 3, 2013, Plaintiff reported to Ms. ShannoGdrner, LCSWduring a
therapy sessiothat his physical limitations increased his mood symptofa€F No. 9, pp. 377-
383. Plaintiff denied suicidal and homicidal ideatiomd.). Ms. Garner diagnosed Plaintiff with
major depression, single episode, and assigned a global assessment of functigxiiggtGre
of 55. (d.).

On September 25, 201BJaintiff reportedto Dr. Han Soe, M.D., a psychiatrist, regarding
hisproblems with depression and anxiety. (ECF No. 9, pp.78.7Plaintiff reported being easily
angered, snapping quickly, and blowing up model.).( Plaintiff reported smoking one pack of
cigarettes per dayand heonly getstwo hours of undisturbed sleep eacghti (Id.). Dr. Soe
found he was a low and not imminent risk for suiciqld.). Dr. Soe diagnosed Plaintiff with

major depressive disorder; mood disorder associated with possible sleep apneaixity
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disorder, primarily hyperarousal syndromigd.). Plaintiff was prescribe8ertraline Zolpidem,
and ordered tparticipate in a sleep studyid.).

On September 26, 2013, Plaintiff underwent a sleep st(Ei$F No. 9, pp. 3333, 756
57). Plaintiff was diagnosed with moderate obstructive sleep apnea that remeatdent with
continuous positive airway pressuréd.).

On October 4, 2013, Dr. Santos noted Plaintiff's sleep study revealed sleep apnea and a
CPAP machine was ordered. (ECF No. 9, pp. 367).621

On October 7, 201 laintiff presented to Ms. Garner for therapy services, and he reported
his irritability improved with medication(ECF No. 9, pp. 6224). Plaintiff also noted he was
able to calm down more easily, and his situation with his children was improvihy. (

On Octoler 31, 2013, state agency medical consultant, Dr. Rita Allbright, M.D., completed
a Case Analysis at the initial level. (ECF No. 9, pp66h Dr. Allbright found that owing to the
totality of the evidence, the medical evidence record suppodestvee physical impairments.
(1d.).

On November 15, 2013, state agency medical consultant, Dr. Kay M. Gale, M.D.,
completed a Psychiatric Review Technique (PRT) at the initial level.F (& 9, pp. 6&7).
Dr. Gale cited Listing 12.04, affective disorders, and 12.06, anseddyed disorders, as the
listings considered in the analysisd.]. Dr. Galeassessed that Plaintiff had mild limitations with
activities of daily living; moderate limitations with social functioning; and, moderate limtatio
maintaining concentration, persistence, or pate).(No episodes of decompensation were noted.
(Id.). Dr. Galealso completed a Mental Residual Functional Capacity Assessiintd initial
level. (ECF No. 9, pp. 689). Dr. Gale determined Plaint§fsevere impairments were major

depression, mood disorder, and anxiety disordht.). ( Dr. Gale assessed Plaintiff was able to

12



perform simple, routine, repetitive tasks in a setting where interpersortatt@incidental to
work performed, supervision required is simple, direct, and concrete. (ECF No. 9, p. 69).

On November 20, 2013, Plaintiff presented to Dr. Soe for psychiatric (g€ No. 9,
pp. 61217). Plaintiff reportedsertralinehad no adverse effects, and the medication definitely
helped by preventing him from losing his temper quickly, takes the edge off, and his wife was
happier. [d.). Plaintiff also reported he was down to half a pack of cigarettes peamyhe
declined smoking cessation group or nicotine replacement therddy. Dr. Soe made no
medication changes during the office visitd.).

On December 13, 2013, a chestay showed no active cardiopulmonary disease with no
change from the June 6, 2013 exam. (ECF No. 9, p. 558).

On January 3, 2014, Plaintiff began an outpatient mental health treatmentgnNo.
9, pp. 59496). Plaintiff reported wanting to feel less angry and depresdéd. Elaintiff was
diagnosed with the following: major depressive disorder, singigode, unspecified; financial
psychosocial stressor; aralGAF score of 57. 1¢.). The plan was to meet with Ms. Garner for
therapy services once a month for nine montha). (

On January 22, 2014, an informal physical evaluation conducted by the VA found Plaintiff
was physically unfit due to major depressive disorder and asthma. (ECF No. 9;90)685
70% impairment rating was recommendedld.), Plaintiff's depression symptoms included
irritability, withdrawal, decreased level of interest aswtial inactivity leading to difficulty
focusing and concentratingld(). Plaintiff's asthma did not permit an aerobic APFT event, and
it prevented him from carrying out all military functional activities except firing hiapwa,

wearing boots, and wearing his unifornd.).
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On January 31, 2014, Plaintiff presented to Ms. Garner for therapy servicesmggardi
major depression. (ECF No. 9, pp. 53). Plaintiff reported financial stress contributed to low
mood or depressive symptoms, and his wibéed family living with the couple was stressful.
(Id.). Ms. Garner found Plaintiffs mood and affect were fair to gooldl.). ( Plaintiff was
diagnosed with major depressive disorder with family and financial psychbstreissors. 1d.).

On Februaryl0, 2014, the United States Army Physical Disability Agency provided a
Permanent Physical Disability Retirement memorandum. (ECF No. 9, pp. L6Piahtiff was
found to have a disability, and he was permanently retired with a disability cdtv0%. [d.).

On April 10, 2014, state agency medical consultant, Dr. Steven Strode, M.D., affirmed
Dr. Allbright’'s assessment of no severe physical impairments at thesideration level. (ECF
No. 9, pp. 80-81).

On April 12, 2014, state agency medical consultant, Dr. Diane Kogut, Ph.D., affirmed
Dr. Gale’s PRT analysis and mental RFC assessment at the recomsidevati. (ECF No. 9, pp.
82-85).

Plaintiff presented to Ms. Garner for therapy servare$/arch 28, May 30, and June 11,
2014. (ECF No. 9, pp. 9716, 98083). Hereported financial concerns cadsdress within the
home (I1d.). He also complained his mood was lower and he and his wife were having more
conflicts. (d.). Plaintiff commentechis physical health was contributing to decrease in mood
and his pain was worse with symptoms such as difficulty walking, dropping items fiaatyli
picking up things. I¢l.). Plaintiff wasalso frustrated the VA did not give him 100 percent
disability, anchewas awaiting an appealld(). Ms. Garner diagnosed him with major depressive

disorder with family and financial psychosocial stressas.). (

14



On June 12, 2014, Plaintiff presented to Dr. Florence Guthrie, M.D. for a psychiate foll
up visit, and he reported increasing Sertraline helped some with anxiety byngpabérritable.
(ECF No. 9, pp. 9562). Plaintiff denied side effects from medications, and he agread to
increase irSertraline to 150 mg for mood.Id(). Plaintif as diagnosed with major depressive
disorder. [d.). Dr. Guthrie added Hydroxyzine prn for anxiety and sleep, but if not effdotive
sleep Trazodone could be takemd.), Plaintiff continued to smoke half a pack of cigarettes per
day. (d.).

On Juy 16, 2014, Plaintiff presented to Ms. Garner for therapy services and reported
depression was increasing due to financial stress. (ECF No. 9, pp693ds. Garner diagnosed
Plaintiff with major depressive disordemd his interim change was worse than befd). (

On July 28, 2014, Plaintiff presented to Dr. Santos and complained of right sideagwain,
from the neck down tthe right side of his leg, arfthnd numbness. (ECF No. 9, pp. 98).
Plaintiff was not able to make it to the rheunt@dy appointment in Little Rock. (ECF No. 9, p.
555). Dr. Santosnhoted Plaintiff's pain symptoms wer@ot polyarthralgia but morelike
neuropathigain (Id.). Gabapentin was increased to 600 mg, Tramadol was increased to 100 mg,
and Etoldac 300 mg was addefld.). Dr. Santos also noted Plaintiff's reactive airway disease
was stable on inhalers and Singulaiid. )

On August 19, 2014, Plaintifeturredto Ms. Garner for therapy services, and he reported
isolating, sleeping more, and struggling with continued physical pain. (ECF NolL3%68).

He also complained of financial problems that were taking a toll on the fantidy. (d.). Ms.
Garne diagnosed Plaintiff with major depressive disorder, financial streasdrfamily stressor

becaus®f two adult sons living at homeld().
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On September 4, 2014, Plaintiff reported to Dr. Guthrie that he was doing okay on 150 mg
of Sertraline, his medications such as Trazodone and Hydroxyzine helped, and he avieeed t
the dosage the sam@CF No. 9, p. 13583). Plaintiff also complained of anxiety while waiting
on a Social Security ruling.1d,). Plaintiff's goal for treatment was a stable midcee from
excessive anxiety and depression along with adequate restful diggp. (

Plaintiff sawMs. Garner for therapy services September 18 and November 3, 2014.
(ECF No. 9, pp. 13380, 134853). Plaintiff reported he lhnot been granted 19®service
connected disability osocial security disability benefits(ld.). Plaintiff complained he was
struggling to make ends meet, and his physical limitations and pain were addieas&ic
depression. I1¢.). Ms. Garner diagnosed him with major depressive disorder with family,
financial, and health psychosocial stressold.).(

On October 8, 2014, a chestrXy showed no active cardiopulmonary dised&&F No.
9, p. 1319).

The ALJissued an unfavorable decision on May 2, 2015. (ECF No. 9, pp.)16-28

V. DISCUSSION

Plaintiff raisedthe following issueson appeal:(1) whetherthe ALJ fully and fairly
developed the recor(®) whether the ALJ properly reached his Step Two finding, @dvhether
the ALJ erred in his RFC determination. While the Court finds substantial egittesgpport the
ALJ’s determination regarding Plaintiff's mental impairments and his mental RieCreviewing
the entire record, the Court cannot say the same about Plaintiff's physicaimems. Of
partiaular concern is Plaintiff’'s contention thidie ALJ did not attempt to develop any opinion

evidence concerning the level of physical work activity Plaintiff could pertorma sustained basis
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in view of the combination of impairments. (ECF No. 10,)p.Rllowing a thorough review of
the record, th€ourtfindsthatremand is necessary.

Plaintiff's primary care physician, Dr. Santalig not provide evidence that conclusively
supported the ALJ’'s RFC finding. On January 4, 2010 and August 1, 2011 ,nbos aovided
lettersstating that Plaintiff suffered from reactive airway disease aggravgtegdntion. (ECF
No. 9, pp. 1234, 1293)Conversely, o June 6, 2013, Dr. Santémund Plaintiff could return to
work with no restrictions on activitiedterobtaining negative stress test resultCF No. 9, pp.
44647, 45051). However, eight days prior to the alleged onset date of August 23, 2013,
Dr. Santos found Plaintiff was still getting short of breath. (ECF No. 9, pp8pDr. Santos
alsonoted it was obviouthat Plaintiff'sjoints were swollen, it the lab resultaere not congruent.
(Id.). Dr. Santos sought further insigiridreferred Plaintiff to aheumatologistn Little Rock,
but Plaintiff was nable to maké to the appointment. (ECF No. 9, p55). Nearly a year later
on July 28, 2014, Dr. Santos concluded Plaintiff’'s pain symptoms were not polyarthralgia, but
more like neuropathic paifECF No. 9 pp. 94246). Dr. Santos increased Plaintiff's medication
regimento 600 mg of Gabapentin, 100 mg of Tramadol, and 300 mg of Etoldac was aldtled. (
Dr. Santos also noted Plaintiff's reactive airway disease was stable cergduadl Singulair.1d.).
Although Dr. Santos treated Plaintiff for a variety of impaants, she was most focused on
determining the etiology of Plaintif’ chronic joint pain. Unfortunately, a review of the record
shows Plaintiff never saw a rheumatologist or a neurologist for further diagmustreatment.

The record also reflects Pl&iifis longstanding history of reactive airway disease, but there
is insufficient evidence to determine how the impairment effects his ability wrpelight work.
Plaintiff admitted he was a smoker, but he stated his breathing problems did tnatistafter a

deployment to Irag(ECF No. 9pp. 129597). Plaintiff's pulmonologist, Dr. Patterson, diagnosed
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him with dyspnea and reactive airway disease secondary to dust, irritant, anchpelptasure
while on tour in the Middle East. (ECF Nq.#b. 92829). Objective medical testing such as a
PFT conducted on February 6, 2012 showed restrictive impairment and a moderaegjas tr
abnormality with mild response to bronchodilators. (ECF No. 9, pp. 700-01, 910).

Plaintiff remained dyspneic ovéme, and he had a decreased pace for activities, avoided
strong odors, and coughed with irritating agents. (ECF No. 9, pp. 11216426®laintiff tired
with exertion, and he reported that working on an assembly line was tiring whengifatkinone
end to the other. (ECF No. 9, pp. 1236-37). On June 6, 2013, Plaintiff reported he was unable to
perform his working duties due to the physical components of his job. (ECF No. 9, ppt)442
At times, Drs. Patterson and Santos diagnosed Plaintifiictive airway disease as stable, but
more clarification is necessary to determine how his exertional capabilitien@aeted. (ECF
No. 9, pp. 942-46, 1249-50).

Furthermore,he physicabpinion evidencén the record was discounted by the ABCF
No. 9, pp. 2526). TheVA ultimately determinedPlaintiff was physically unfit due to major
depressive disorder and asthm@ECF No. 9 pp. 16769, 68590). Plaintiff's depression
symptoms included irritability, withdrawal, decreased level of interest amal swactivity leading
to difficulty focusing and concentratingld(). Plaintiff's asthma did not permit an aerobic APFT
event, and it prevented him from carrying out all military functional activities exoep his
weapon, wearing boots, and wearing his uniformal.).( Plaintiff was permanently retired from
the military with a disability ratig of 70% on February 10, 2014(ld.). The ALJ gave the VA
disability rating little weightfor the following reasonsthe VA applied different rules and
standards for determining disabiliiyat were not binding on the AL&vidence did not indicate

the VA found Plaintiff unemployabjevA did not consider whether Plaintiff was capable of
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performing other workand,Plaintiff's prior work activity and activities of daily living were not
taken into account. (ECF No. 9, pp. 25-26).

Stateagency medical consultants, Drs. Allbright and Strdateth found the medical
evidence record supported severe physical impairmerasall (ECF No. 9, pp. 666, 8381).

The ALJ assigned little weight to their opinidmgsreasoning the opiniomgere not consistent with
the medical evidence submitted at the hearing lewel adequate consideration was not given to
the Plaintiff's subjective complaints of pai(ECF No. 9, p. 25).

Additionally, no physical RFC assessmenigere provided by Plaintiff's treating
physiciansand the ALJ did not order aggnsultative examiriens. The ALJ has a duty to fully
and fairly develop the recordsee Frankl v. Shalala, 47 F.3d 935938 (8th Cir. 1995 Freeman
v. Apfel, 208 F.3d 687, 692 (8th Cir. 2000). This can be done-opmeacting medical sources
and by ordering additional consultative examinations, if necessgsy/20 C.F.R. § 404.1512.
“[N]t is reversible error for an AJ not to order a consultative examination when such an evaluation
is necessary for him to make an informed decisiémeéeman, 208 F.3cht692;Dozer v. Heckler,

754 F.2d 274, 276 (8th Cir. 1985)he ALJ wasessentially'playing doctor” aftethe disrgarded

the VA disability ratingand discountethe opinions of botmon-examining state agency medical
consultantsvhile lacking a sufficient basis within the other evidence of record to sulpigdrRi-C
determination.Pates-Fires v. Astrue, 564 F3d 935, 947 (8th Cir. 200@)ting Rohan v. Chater,

98 F.3d 966 (7th Cir. 1996) (“ALJ’s must not succumb to the temptation to play doctor and make
their own independent medical findings.”RBecause the evidence does not make clear Plaintiff
can perform the dutiesf light work with additional limitations, we find remand is necessary to

allow the ALJ to consider this further.
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On remand, the ALJ is directed to contact Plaintiff's treating physiciarss,Santos and
Pattersonrequesting that said physicians reviBlaintiff's medical records; complete a physical
RFC assessment regarding Plaintiffimctionalcapabilities; angdto statethe objective basis for
the assessment so that an informed decision can be made by the ALJ regardiifits Rikilnty
to performwork activities on a sustained basis. The assessment shoufpetsfically address
how long Plaintiff can stand and walk during an eigbtir workday, anavhethethe should avoid
exposure to dustumes, smokeor temperature extremes altogether. The Klalsodirected to
order aconsultativeexaminationfrom a neurologist or rheumatologist, atfte consultative
examinershould be asked to review the medical evidence of record, perform examinations and
appropiate testing needed to properlyagnose Plaintiff chronic painand complete a physical
RFC assessment of Plaintiff's abilities to perform work related activities. With thisicudad
medical opinion evidence, the ALJ should then reconsider theifsiRFC.

V. CONCLUSION

Accordingly, the Court concludes that the ALJ’s decision is not supported by sulbstantia
evidence, and therefore, the denial of benefits to the Plaintiff should be reversbdsandtter
should be remanded to the Commissioner for further consideration pursuant to sentence four of 42
U.S.C. § 405(g).

DATED this Mth day of February 2018.

B PIF, Fotbnes TTT

P. K. HOLMES, llI
CHIEF U.S. DISTRICT JUDGE
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