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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FORT SMITH DIVISION

ADRIAN CHRISTINE KITCHING PLAINTIFF

V. CIVIL NO. 16-2223

NANCY A. BERRYHILL,* Commissioner
Social Security Administration DEFENDANT

MEMORANDUM OPINION

Plaintiff, Adrian Christine Kitchingbrings this action pursuant to 42 U.S.C. § 405(g),
seeking judicial review of a decision of the Commissioner of the Social iecur
Administration (Commissioner) denying her claims for supplemental security incdhe (S
benefits under the provisions of Title XVI of the Social Security Act (Aab)this judicial
review, the @urt must determine whether there is substantial evidence adthmistrative
record to support the Commissioner's decisiae42 U.S.C. § 405(g).

l. Procedural Background:

Plaintiff protectivey filed her current applicatiofor SSI onMay 6, 2014, alleging an
inability to work due to back problems and anxiefipoc. 10, pp 60, 138). An administrative
hearing was held oApril 29, 2015, at which Plaintiff appeared with ceehand testified.
(Doc. 10, pp. 31-58).

By written decision datedlugust 31, 2015, the ALJ found that during the relevant time

period, Raintiff had an impairment or combination efipairments that were severe. (Doc. 10,

1 Nancy A. Berryhill, has been appointed to serve as acting Commissioner of SouritySand is substituted as
Defendant, pursuant to Rule 25(d)(1) of the Federal Rules of Civil Procedure.
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p. 19). Specifically, the ALJ found Plaintiff had the following severe impairmardsorder
of the lumbar spine. However, after reviewing all of the evidenceepies the ALJ
determined that IRintiff's impairments did not meet or equal the level of severity of any
impairment listed in the Listing of Impairments found in Appendix I, Subpart P, Regulati
No. 4. (Doc. 10, p. 22). The ALJ foundamitiff retained theresidual functional capacity
(RFC) to

perform sedentary work as defined in 20 CFR 416.967(a) except she cannot

climb ropes and ladders. She must avoid hazards, including unprotected heights

and moving machinery. She can occasionally climb stairs amglsybalance,

crawl, kneel, stoop, and crouch. She can occasionally operate hand and foot

controls bilaterally.
(Doc. 10, pp. 1819). With the help of a vocanal expert, the ALJ determinedbihtiff could
perform work as a warehouse checker, a comtspector, and a merchandise marker. (Doc.
10, p. 25).

Plaintiff then requested a review of the hearing decision by the Appeals Council, which
after reviewing additional evidence submitted by Plaidtidfied that request on July 14, 2016.
(Doc. 10, pp. 4.0). Subsequently J&ntiff filed this action. (Doc. 1). This case is before the
undersigned pursuant to thensent of the parties. (Doc. 5). Both parties have filed appeal
briefs, and the case is now ready for decision. (Docs. }1, 12

The Qurt has reviewed the entire transcript. The complete set of facts and arguments
are presented in the parties’ briefs, and are repeated here only to the extent necessary.
. Applicable Law:

This Court's role is to determine whether the Commissidiedisgs are supported by

substantial evidence on the record as a whBlamirez v. Barnhar292 F.3d 576, 583 (8th

Cir. 2002). Substantial evidence is less than a preponderance but it is enougéabanalie




mind would find it adequate to support the Commissioner's decision. The AL3i®d@&cust

be affirmed if the record contains substantial evidence to supp&dwtards v. Barnhart, 314

F.3d 964, 966 (8th Cir. 2003). As long as there is substantial evidence in the record th
supports the @mmissioner's decision, the Court may not reverse it simply because substantiz
evidence exists in the record that would have supported a contrary outcome, or bezause

Court would have decided the case differentialey v. Massanari258 F.3d 742, 74{8th

Cir. 2001). In other words, if after reviewing the record it is possible to draw two intnsis

positions from the evidence and one of those positions represents the findings of the ALJ, t

decision of the ALJ must be affirmed. Young v. Apfel, 221 F.3d 1065, 1068 (8th Cir. 2000).
It is well-established that a claimant for Social Security disability benefits has the

burden of proving hedisability by establishing a physical or mental disability that has lasted

at leas one year and that prevertgr from engaging in any substantial gainful activity.

Pearsall v. Massana@l74 F.3d 1211, 1217 (8th C2001);seealso42U.S.C. 88 423(d)(1)(A),

1382c(a)(3)(A). The Act defines “physical or mental impairment” as “an impairmemt tha
results from aatomical, physiological, or psychological abnormalities which are demonstrable
by medically acceptable clinical and laboratory diagnostic techniques.” 42 U.S.C. §3R23(d)

A Plaintiff must show thaher disability, not simply hempairment, has lastefor at least
twelve consecutive months.

The Commissioner’s regulations require her to apply adiep sequential evaluation
process to eaclelaim for disability benefits(1l) whether the claimant has engaged in
substantial ginful activity since filirg herclaim; (2) whether the claimant has a severe physical
and/or mental impairment or combination of impairments; (3) whether the mggaiis) meet

or equal an impairment in the listings; (4) whether the impairment(s) prevent the tironan




doing past relevant work; ar{@) whether the claimant is able to perform other work in the
national economy given her age, education, and experi€gee20 C.F.R.8 416.920 Only
if the final stage is reached does the fact finder consider the Plaintiff's cigsatien, and

work experience in light of heesidual functional capacitySeeMcCoy v. Schweiker, 683

F.2d 1138, 11442 (8th Cir. 1982), abrogated on other grounds by Higgins v. Apfel, 222 F.3d

504, 505 (8th Cir. 2000); 20 C.F.R. § 416.920.
[Il.  Discussion:

When the Appeals Council has considered material new evidence and nonethele
declined review, the ALJ's decision becomes the final action of the CommissioneCoditie
then has no jurisdiction to review the Appeals Council's action because it israhagéncy

action. SeeBrowning v. Sullivan958 F.2d 817, 822 (8th Cit992). At this point, the Court’s

task is only to decide whether the ALJ's decision is supported by substantiaiceviadehe
record as a whole, including the new evidence made part of the record by the Appeals Coun
that was not before the ALJ. As the United States Court of Appeals for the Eighih kas

noted, "this [is] a peculiar task for a reviewing couRifey v. Shalalal8 F.3d 619, 622 (8th

Cir.1994). However, once it is clear that the Appeals Counmilstdered the new evidence,
the Court must factor in the evidence and determine whether the ALJ's decisidh is sti
supported by substantial evidence. This requires the Court to speculate on how ekl J
have weighed the newly submitted evidence had it been available at the initiiad) felgnn

v. Chater107 F.3d 617, 621 (8th Cir.1997Thus, the Court has endeavored to perform this

function with respect to the newly submitted evidence.

The new evidence submitted to the Appeals Council consists of a MRI of the lumbar

spine. (Doc. 10, p. 270). A review of the record revealed that Dr. Ted Honghiran, &

o,




consultative examining physiciandicated that Plaintiff needed to have a MRherlumbar
spine and to see a back specialist. (Doc. 10, p. 2539l the ALJ had this medical ence
before him when making thaecision n this case, the outcome may very well have been
different. Accordingly, the Court believes that remand is necessaryoto tile ALJ to
consider this new and material eviden®¥ith this evidence, the ALJ should thererealuate
Plaintiff's RFC and specifically list in a hypothetical to a vocatiergkert any limitations that
areindicated in the RF@ssessment and supported by the evidence.

While not addressed by either party, a review of the record revealed thatathmg he
decision indicates Plaintiff maintains the RFC to perform sedentary, &otk thenfound
Plaintiff able to perform light workobs. (Doc. 10, pp. 189, 25, 5657). The recordloes
includeinterrogatories completed by a different vocational expert who opined that there we
sedentary jobs availabléDoc. 10, pp. 22€29). However, this case is being remanded on a

separate issue so the Court need not addressithiedfiin the interrgatories.

V. Conclusion:

Accordingly, the Court concludes that the ALJ's decision is not supported by
substantial evidence, and therefore, the denial of benefits to the Plaintiff shaelkebsed
and this matter should be remanded to the Commissioner for further consideregi@anpto

sentence four of 42 U.S.C. § 405(qg).

DATED this 4h day of August 2017.

Isl Gwvin L. Wiedomann

HON. ERIN L. WIEDEMANN
UNITED STATES MAGISTRATE JUDGE




