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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FORT SMITH DIVISION

TOMMY R. VAUGHN PLAINTIFF

VS. Civil No. 2:18<v-02001MEF

NANCY A. BERRYHI LL, Commissioner,
Social Security Administration DEFENDANT

MEMORANDUM OPINION

Plaintiff, Tommy R. Vaughnbrings this action pursuant to 42 U.S.C. 8§ 405(g) seeking
judicial review of a decision of the Commissioner of Social Security Admitiatrathe
“Commissionér) denying Is claim for supplemental security income (“SSlunder the
provisions of Title XVI of the Social Security Act (the “Agt” In this judicial review, the Court
must determine whether there is substantial evidence in the admivestestord to support the
Commissioner’s decisionSee 42 U.S.C. § 405().

Procedural Background

Plaintiff filed his application for SSI on May 22, 2014(ECF No. 10, pp. 23, 161, 198,
229). He alleged that his disability began on March 2, 2002, due to right eye blindness, back
and knee problems, high blood pressure, unspecified skin condition, degenerative disc disease,
and bone fragments in the shoulder and ne¢ld.). His claims were denied initiallyon
September 18, 2014, and upon reconsideratiorDecember 8, 2014 (Id., pp. 104, 109.
Plaintiff requested an administrative heariagd the hearing was hetah July 30, 2015n Fort
Smith, Arkansasbefore the HonClifford Shilling, Administrative Law Judg (“ALJ”). (Id.,
pp. 42-73. Plaintiff appeared in person and was represented by counsel, Ladc&innon.

(Id.). Vocational expertLarry Seiferf and Plaintiff'ssignificant other Roxaane Marsh also
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testified at tle hearing. 1d.). On the date of the hearing, Plaintiff amended his onset date to
May 3, 2013. Id., p. 45).

By written decision dated June 28, 2016, the ALJ found that althBlaghtiff had the
severe impairmentsf right eye blindness, degenerative disc disease, and problems with his neck
and shouldersPlaintiff's impairments did not meet or equal the level of severity of any
impairment listed in the Listing of Ipairments. Id., pp.26-28. The ALJ found that Plaintiff
retained the residual functional capacity (“RFC”) to:

perform light workas defired in 20 CFR 416.967(b) except he can occasionally

perform overhead reaching bilaterallyThe Claimant can lift/carry 20 pounds

occasonally and 10 pounds frequently, push/pull within those limitations,
stand/walk for six hours in and eight-hour workday with normal breaks, and sit for

six hours in an eightour workday with normal breaks. The claimant cannot

perform work requiring depth perception or right peripheral visidid., pp.

28-30.

With the assistance of a vocational exp@E”), the ALJ then determined Plaintiff
would be unable tperform any past relevant wo(ld., p. 3Q; however, the ALJ found Plaintiff
could perform the requirements of the representative occupatiori2hofocopyingnachine
operator(DOT No.207.685-01% 68,848 jobs in the national econonBgkery worker, conveyor
line (DOT No.524.687-02%, with 5,571jobs in the national economy;,dlendingtank tender
helper(DOT No0.520.687-06% with 9,106jobs in the national economy(ld., pp. 35-3§. The
ALJ found Plaintiff had not been disabled under the definition of thefdsech July 1, 2013
through the date of his decisionld.j.

On November 17, 2017, the Appeals Council denied Plaintiff's request for reviely.
pp. 1-5). Plaintiff thenfiled this at¢ion. (ECF No. 1). This matter is before the undersigne

pursuant to the consent of the parties. (ECF No. Byth parties have filed appeal briefs

(ECF Nos. 16, 17) The case is ready for decision.



Applicable Law

This Court's role is to determine whether substantial evidence supports the
Commissioner’s findings.Vossen v. Astrue, 612 F.3d 1011, 1015 (8th Cir. 2010). Substantial
evidence is less than a preponderance, but it is enough that a reasonable mindngatld fi
adegate to support the Commissioner’s decisioreague v. Astrue, 638 F.3d 611, 614 (8th Cir.
2011). We must affirm the ALJ’s decision if the record contains substantial esittesapport
it. Blackburn v. Colvin, 761 F.3d 853, 858 (8th Cir. 2014). Itk is substantial evidence in
the record that supports the Commissioner’s decision, the Court may not revaraphyit s
because substantial evidence exists in the record that would have supportedrs ocatdome,
or because the Court would have decitlesl case differently.Miller v. Colvin, 784 F.3d 472,
477 (8th Cir. 2015). In other words, if after reviewing the record it is possibiiaiv two
inconsistent positions from the evidence and one of those positions representsirtige ththe
ALJ, we must affirm the ALJ’s decisionld.

A claimant for Social Security disability benefits has the burden of provendisability
by establishing a physical or mental disability that has lasted at least one yeaatgirétbnts
him from engaging in angubstantial gainful activity.Pearsall v. Massanari, 274 F.3d 1211,
1217 (8th Cir. 2001); see also 42 U.S.C. § 1382c(a)(3)(A). The Act defines “physicattat me
impairment” as “an impairment that results from anatomical, physiological, or qglegatal
abnormalities which are demonstrable by medically acceptable clinical and laboliatprgstic
techniques.” 42 U.S.C. § 1382c(a)(3)(D). A Plaintiff must show tisadikability, not simply
his impairment, has lasted for &dst twelve consecutive ntbs.

The Commissioner’s regulations require her to apply adiep sequential evaluation
process to each claim for disability benefits: (1) whether the claimant bageshin substantial

gainful activity since filing s claim; (2) whether the claimaritas a severe physical and/or



mental impairment or combination of impairments; (3) whether the impairment(s pmegual
an impairment in the listings; (4) whether the impairment(s) prevent the claimant&ing past
relevant work; and, (5) whether tldaimant is able to perform other work in the national
economy given i3 age, education, and experience. 20 C.F.R. § 416.920(a)(4). Only if he
reaches the final stage does the fact finder consider the Plaintiff's age, eduaatowork
experience in ght of hs residual functional capacity.See McCoy v. Schweiker, 683 F.2d 1138,
1141-42 (8th Cir. 1982gbrogated on other grounds by Higginsv. Apfel, 222 F.3d 504, 505 (8th
Cir. 2000); 20 C.F.R. § 416.920(a)(4)(v).

Discussion

Plaintiff raises the follwing issues in this matter: (1) whether the Apdoperly
considered theeverityof Plaintiff’'s impairmentsn making his RFGssessmen(2) whether the
ALJ properly considered the side effects of his medicati¢@swhetheran MRI report from
May of 2018 warrants remandnd (5) whether theCourt should allow a recommendation for
Plaintiff's physical therapist to be entered into evidence. (ECF No. 16, pp. 1-2

A. Residual Functional Capacity Analysis

Plaintiff argues the ALJ failed téully consider the severity of his impairmentgld.).
Plaintiff argued that his fibromyalgia, muscle spasms, and pain would interfere with his vaork to
degree that no employer would toleratdd.)(

A disability claimant has the burden e$tablishing hislRFC. Vossen v. Astrue, 612 F.
3dat1016. “The ALJ determines a claimant’'s RFC based on all relevant evidence in the record,
including medical records, observations of treating physicians and others, andniaaitéapwn
descriptions of his or her limitations.”Jones v. Astrue, 619 F.3d 963, 971 (8th Cir. 2010);
Davidson v. Astrue, 578 F.3d 838, 844 (8th Cir. 2009)Limitations resulting from symptoms

such as pain are also factored into the assessn#ntC.F.R.8 416.945(a)(3). The Court of



Appeals for theEighth Circuit has held that a “claimant’s residual functional capacity is a
medical question.” Miller v. Colvin, 784 F.3dat 479 (citingLauer v. Apfel, 245 F.3d 700, 704
(8th Cir. 2001)). Therefore, an Alsl'determination concerning a claimant's RFC must be
supported by medical evidence that addresses the claimant’s ability to functiomwiorkipéace.
Perksv. Astrue, 687 F.3d 1086, 1092 (8th Cir. 2012).

The ALJ considered the Plaintiff's testimony, disability reports, treatmesrurds, and
medical opinion evidence in making his RFC determination. The ALJ first corgideee
Plaintiff's testimonyand past reports concerning his pain and functional limitatiortse ALJ
noted that while Plaintiff allegedisabling pain at the hearing, he previously reported only
intermittent pain in his Pain Questionnaires from November of 2013 and June of 2014. (ECF
No. 10, pp. 29, 213, 244). The ALJ also considered Plaintiff's reff@at he could stand/walk
up to four hours before experiencing pain; sit two hours before experiencing p&mupaal two
miles before needing to stop and rest;,amel could lift up to 30 pounds.Id). The ALJ
considered Plaintiff's aatities of daily living, specifically that Plaintiff was able to care for his
infant son. IKd., p. 32).

The ALJ also considered Plaintiff's medical records, finding they showed oldyamal
moderate findings since the amended alleged onset dide. p. 29). Regardng Plaintiff's
allegations of bondragmentsin his shoulder, the ALJ examinedrays from April of 2013,
which were found to be unremarkable with no significant abnormalities, pp. 30, 336). The
ALJ considereck-rays of Plaintiff's ervical spine on the same date, which also had no mention
of bone fragments.(ld., pp. 30, 337). However, the ALJ did find thoseays showed cervical
spine degeneration which would limit Plaintiff to only light work with overhead reagclhimngy
these Imitations were reflected in the final RFC assessmeid.). (The ALJ considered the

lack of medical evidence, despitaultiple physical examinations, of moderate or serious



abnormalities or weakness in Plaintiff's lower back and lower extremitiekidng multiple
findings of a normal gait. 1d., pp. 30-32).

The ALJ also considered opinion evidence offered by two consultative examiners and
two norrexamining medical consultants.d( p. 33). TheALJ accorded only limited weight to
Dr. Honghiran’s RE assessment, as his answers on the emack form were inconsistent with
his examination. 1¢.).

Upon a careful review of the record, tBeurtfinds that the ALJ's RFC determination is
supported by substantial evidence.

B. Side Effects of Plaintiff's Medication

Plaintiff argues that the ALJ did not properly account for the side teffet his
medications including drowsiness, lightheadedness, confusion or trouble remembering things,
dizziness and balance/coordination issues. (ECF No. 16, p. 1).

The ALJ specifically considered Plaintiff's testimony that his medicationsedasisle
effects including sleepiness, dizziness, forgetfulness, nausea, and a morning nosebleed. (ECF
No. 10, p. 29). The ALJ noted Plaintiff submitted many reports forikabiity claim buthe
failed to report side effects in most of his report$d., pp. 32, 214, 258, 267, 286). The record
shows Plaintiff did allege medication side effects in one report heigaddnn June 2014,
however he also reported he did not have to discontimyengedication because of side effects.
(Id., pp. 245, 253). The ALJ also considered the lack of complaintsnetlicationside effectsn
Plaintiffs medical records (Id., p. 32). When a Plaintiff fails to report side effects oirthe
medications to their doctors, the ALJ masoperly discount Plaintiff's complaints.Zeiler v.
Barnhart, 384 F.3d 932, 936 (8th Cir. 2004) (alleged side effects were properly discounted when

plaintiff did not complain to doctors that her medication made concentration difficult).



The Court finds the ALJ properly considered the evidence concerning the side effec
Plaintiff's medications.

C. New Evidence

Plaintiff submitted an MRI repodatedMay 14, 2018, andhe ask the Court to consider
it as evidence of his condition worsening. (ECF No. 16, {§). 2Plaintiff alsoseeksto submit
a recommendation from his physical therapist into evidence, henéttaché some 2018
treatment records from a physical thesapi (d.).

Reviewing courts have the authority to order the Commissioner to considepmalditi
evidence butonly upon a showing that there is new evidence which is material and thasthere
good cause for the failure to incorporate such evidence into the record in a prior proteeding.
42 U.S.C. § 405(g)Woolf v. Shalala, 3 F.3d 1210 (8th Cir. 1993Chandler v. Secretary of
Health and Human Servs., 722 F.2d 369, 371 (8th Cir. 1983)YTo be material, new evidee
must be norcumulative, relevant, and probative of the clairswcbndition for the time period
for which benefits were denied, and there must be a reasonable likelihood that it waild ha
changed the Commissioner's determinatiombolf, 3 F.3d at 1215.

The ALJ issued his decision on January 10, 2@tich is just over 16 monthsefore tle
May 14, 2018MRI was dne. (ECF No. 10 p. 20). The Appeals Council denied Plaintiff's
request for review on November 17, 2017, nearly six mdmfsre the datef the MRI report.
(1d., p. 1).

As this medical evidence mell outside the relevant time periothe Gurt will not
consider itand will not accept a recommendation from Plaintiff's current physical thefapist

the same reasons



Conclusion
Having carefully reviewed and considered the entire record, the Court fintls tha
substantial evidence supports the ALd&cision denying PlaintifiSS benefits. The ALJ’s
decision should be, and it hereby is, affirmeBlaintiffs Complaint should be dismissed with
prejudice.

DATED this28th day ofFebruary2018.

istMark €. “ford

HON. MARK E. FORD
UNITED STATES MAGISTRATE JUDGE




