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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FORT SMITH DIVISION

JOSE ALONSO GARCIA PLAINTIFF

V. Civil No. 2:18-cv-02159

OFFICER HARRIS, Sebastian County

Detention Center; OFFICER MADDOX,

Sebastian County Detgon Center; and,

OFFICER WILLMON, Sebastian County

Detention Center DEFENDANTS

MEMORANDUM OPINION

Plaintiff Jose Alonso Garcia proceeds in this maiterseandin forma pauperigpursuant
to 42 U.S.C. § 1983. (ECF No. 1, 2, 3). In Amended Complaint, Garcia alleges claims of
failure to protect with respetd his transfer to the “greegroup” pod which consists of sexual
offenders. (ECF No. 37).

Currently pending is Defendants’ Motion forr8mary Judgment. (ECF No. 40). On June
17, 2019, the Court entered an Qrdeecting Garcia to resporid the Motion by July 8, 2019.
(ECF No. 43).

Garcia filed a Response tetMotion on July 8, 2019. (EQ¥os. 46, 47). The Defendants

filed a Reply to Plaintiff's Rgsonse on July 22, 2019. (ECF No. 48).

YIn Garcia’s Response to the Motion for Summary Judgment, he appears to seek additionatiisneviery.

(ECF No. 47 at 2). Garcia's Response also mentionsighiads witnesses that he will call to testify at trial to

support his claims. (ECF No. 46 at 4). Accordingly, the Court entered an Order on Septemb&rajd@essing

those contentions. (ECF No. 53). The Court’s September 4, 2019 Order points out that tleeydisawlline of

May 14, 2019, was established in the Court’s Initial Scheduling Order. The Court denied Garcia’s late request to
extend discover almost four months after the dead((BEF No. 53). Howevethe Court allowed Garcia until

October 4, 2019, to supplement his Response thldi®n for Summary Judgment with affidavits from his

witnesses. (ECF No. 53). Garcia did not supplement his Response to the Motion for Sdutigargnt.
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In addition, the Court mustoasider the facts set forth in Garcia’s verified Amended
Complaint in ruling on the Motion for Summary Judgm (ECF No. 37). A verified complaint
is the equivalent of an affidavior summary judgment purpose&ee e.g., Roberson v. Hayti
Police Dep’t, 241 F.3d 992, 994-95 (8th Cir. 2001).

As the Court inRobersonpoints out, “[a]lthough a party may not generally rest on his
pleadings to create adaissue sufficient to survive summggudgment, the facts alleged in a
verified complaint need not be repeated inspoasive affidavit to suive the summary judgment
motion.” Id. The Court will “piece[] together [Plainti§] version of the facts from the verified
complaint. Those portions ofd@hDefendant[s’] statement of matdrfacts that do not conflict
with [Plaintiff's verified compaint] are deemed admitted McClanahan v. YoundNo. 4:13-cv-
04140, 2016 WL 520983 (D.S.D. Feb. 5, 2016).

I. FACTS

Along with their Motion for Summary Judgment, Defendantiled a Statement of
Indisputable Material Facts iBupport of Motion for Summary Judgment. (ECF No. 42).
Defendants’ Statement of Indigiable Material Facts is supped by the Affidavit of Captain
Williams Dumas. (ECF No. 4Ex. 1, Dumas Affidavit). Imaddition, attached to Dumas’
Affidavit are records of the jalil, including relevaarrest and booking records for Garcia, Garcia’s
Inmate Housing History Report, and relevant Incident Reports related to Garcia’s claims in this
case.ld. According to his AffidavitDumas, as custodian of the ret® of the jalil, verifies these
documents as true and carreopies of records galarly kept in the ordiary course of business
at the jail. Id.

Although Garcia has filed a Remnse to Defendants’ Statement of Indisputable Material
Facts, Garcia has not supportey af his allegations that aremtrary to Defendants’ Statement
of Indisputable Material Facts with affidavitsigom records or other evadce as required by Rule

56 of the Federal Rules of Civil Procedui®eeFed. R. Civ. P. 56(e)The Court has previously



noted this requirement in i@rder directing a response te@tWotion for Summary Judgment and

in its Order giving Garcia additional time topplement his response tfee Defendants’ Motion

for Summary Judgment with affidavits from higtnesses. (ECF No. 43, 53). The Court will
therefore discuss below only the statements of Garcia’'s verified Amended Complaint which
contradict Defendants’ Statement\éterial Indisputable Facts.

According to Defendants’ StatementMaterial Indispudble Facts:

On December 28, 2017, Plaintiff Jose Garcia Waoked into the Sebastian County jail on
a hold for federal authorities related to fedetadrges of selling methghetamine. Garcia had
previously been incarcerated in the Sebastiam@gail from NovembeB to December 3, 2017,
before being briefly sent to the Scott County lpgfore a return to Sesi@an County. (ECF No.
42, Ex. 1, Dumas Affidavit, Booking Records).

Garcia was initially housed in GG pod, wédre stayed until Al 18, 2018. Garcia’s
housing assignment was decided by Sebastiamnty’s use of the Ndnpoint classification
system, a computer-aided inmate security classific@tiotocol that resulted in the Garcia’s initial
placement in GG pod, a medium security ugECF No. 42, Ex. 1, Dumas Affidavit, Booking
Records).

Garcia was transferred to FF pod on thengwvg of April 18, 2018. FF pod is another
medium security pod. Garcia waransferred from GG to FBecause, during a shift change
briefing, Sgt. Tonna Moore found catbout a notation frorthe U.S. Marshal’s Service that Garcia
and an inmate named Jose Escalante were tgibasdqearate (because they were co-defendants in
their criminal case, not for anygiection reason). Before Garsianove to FFpod, he was being
housed with Jose Escalante. (ECF No.E,1, Dumas Affidavit, Moore Report).

On the afternoon of July 22, 2018, Garcia cantbedront of FF pod tassist the officers
with the evening meal (Garcia wa$09 inmate at the timessentially, an in-palustee). Officer

Chase Harris noticed that Garcia was acting difféyemtd appeared to hgset about something.



Garcia asked Harris if he could speak to lpnivately. (ECF No. 42, Ex. 1, Dumas Affidavit,
Harris Report).

When Officer Harris spoke with Garcia pately in the hallway, Garcia initially asked
Harris to “end it already and patbullet in [my] head.” (ECWNo. 42, Ex. 1, Dumas Affidavit,
Harris Report). According to Harris, Garcia quyckecanted and told Harris that he only made
the statement because of how badly he wanted to be out of FRdooHarris’s Incident Report
states Garcia “deliberately stated had only made claims for a letilto the head to be removed
from FF pod as any way necessary to get outeptid. After further discussion [Garcia] stated
an unnamed inmate found olwicat him molesting dldren and began accusing him of having
child molestation charges place.” (ECF No. 42, Ex. 1, Dumagfilavit, Harris Report). Officer
Harris reports that Garcia€ared he would be beat uphé returned to FF pod.Id.

Officer Maddox joined the conversation wi@arcia and Harris, and reports that Harris
told him he was in fear because “an unidesd inmate had accused him of being a child
molester.” (ECF No. 42, Ex. Dumas Affidavit, Maddox Report).

According to the Affidavit of Captain Dumais, response to these discussions, Officers
Harris and Maddox radioed their supervisor, whonmied them to place @Gaa in the “green
group,” a subset of inmates iretlail who were charged with sex offenses, and transfer him to
protective custody housing in BC pod. (ECF M®, Ex. 1, Dumas Affidavit, Harris and Maddox
Reports).

Officers Harris and Maddox stathat Garcia heard thedia conversations concerning
Garcia’s transfer to the “greenogip,” and also state that they eaipked the plan to Garcia — that
he was to be moved to BC pod and placed atgative custody in BC pod. (ECF No. 42, Ex. 1,
Dumas Affidavit, Harris and Maddox ReportsHarris and Maddox alsoontend that Garcia

agreed to the transfer plaid.



When Garcia was transferred to the “green group,” he was changed into a green jail
uniform. (ECF No. 42, Ex. 1, Dumas AffidavitYhe green uniform allowgilers to determine
group membership angbply protection protocols more easilid.

The “green group” consists of all sex offend@rst just child sex offenders). The “green
group” is housed in protective custody and those inmates are only let out into the common
area/dayroom with other “greegroup” inmates. (ECF Nai2, Ex. 1, Dumas Affidavit). The
“green group” inmates are even more closelgnitored than other inmates in the jaild.
According to Affidavit of Captai Dumas, protective cuxly is considered te safest and most
well protected housing area in the jaild.

On August 17, 2018, Garcia submitted a grieearalleging that ki placement in the
“green group” in protective custodivad subjected him to verbal hesaent and fear for his safety.
(ECF No. 42, Ex. 1, Dumas Affidavit). In resporiegGarcia’s complairdbout his placement in
the “green group” in protective custody, the gsardhis pod gave him a special housing release
form. After Garcia signed the form, it weswarded up the chain of command for revield.

Such reviews are performed carefully on a casedsge basis, since the inmate in question was
placed in protective custody for a reasdah.

On August 31, 2018, the command staff compléhedr review and authorized Garcia’s
transfer from BC to BB pod. BB pod is a higheciwg#ty unit, where most protective custody
inmates are sent if releasedm protective custody. (ECFdN42, Ex. 1, Dumas Affidavit).

The Affidavit of Officer Dumas states that Garcia was never physically attacked or
assaulted and never suffered anygatgl injuries during his incarceration at the Sebastian County
jail. (ECF No. 42, Ex. 1, Dumas Affidavit).

According to his verified Amended Complaint, Garcia asserts that, initially, he simply
advised Harris and Maddox that he was beirrgatened by other inmates, including Marcos

Guiterra, and that he did not want to be inAF#d because he was going to get hurt. (ECF No.



37). Garcia states that heked to be placed in protee custody or in another podd. Garcia
states that there were no dissioss about the fact that he svgoing to be placed with the sex
offenders. Id. Garcia states that he has not been clibvgth sexual offenses and that he never
told the Defendants he had a sex chatde.

Garcia’s verified complaint stas that being placed in thgreen group serffenders” pod
created “a bigger problem” for hinfECF No. 37). He states thtae other inmates found out that
he was in the sex offender pod which caused him to be a tadjetGarcia states “that sex
offenders are always victims of brutality by other inmatdsl.” Garcia states that being placed
with the sex offenders put his life “even in a heghisk” due to being lalbed as a sex offender.
Id.

Garcia states that after being moved tod#e offender cells, he ltbDefendant Willmon
that he did not belong there. (ECF No. 37).rdzaalso states that he signed “a special housing
release form every week . . . which they denied me ever[y] wégk Garcia states that Defendant
Willmon “knew that | was having a problem beipigce in with the sex offenders because | was
look as one too.” Garcia states “I was getting threats of being physically harm because of this. |
was verbally attack by other inmate€dause he was placed with sex offend&ts.Garcia states
that being placed with sex offders put him “in a higher ristdd harm wherever” he wentd.

[I. LEGAL STANDARD

Summary judgment is appropriate if, after viegvthe facts and all reasonable inferences
in the light most favorable tthe nonmoving party, the recofshows that there is no genuine
dispute as to any material factchthe movant is entitled to judgntexs a matter of law.” Fed. R.
Civ. P. 56(a)Matsushita Elec. Indus. Co. v. Zenith Radio Co#@5 U.S. 574, 587 (1986). “Once
a party moving for summary judgment has made a sufficient showinguttlen rests with the

non-moving party to set forth spdcifacts, by affidavit or other evidence, showing that a genuine



issue of material fact existsNat'l Bank of Comm. v. Dow Chem..Cb65 F.3d 602, 607 (8th Cir.
1999).

The non-moving party “must do motiean simply show thahere is some metaphysical
doubt as to the material factsMatsushita 475 U.S. at 586. “They mustow there is sufficient
evidence to support a jurerdict in their favor.”Nat’l Bank 165 F.3d at 607 (citingnderson v.
Liberty Lobby, Ing 477 U.S. 242, 249 (1986)). “A cafminded on speculation or suspicion is
insufficient to survive a mmn for summary judgment.’ld. (citing Metge v. Baehlgr762 F.2d
621, 625 (8th Cir. 1985)). “When opposing partidstteo different storis, one of which is
blatantly contradicted by the record, so thateesonable jury could believie a court should not
adopt that version of the factor purposes of ruling onraotion for summary judgment.Scott
v. Harris, 550 U.S. 372, 380 (2007).

[11. DISCUSSION

The Defendants contend they are entitledummary judgment begse Garcia presents
no proof of deliberate indifferee by the Defendants as reqdirby the established law.
Defendants also argue that they are entitlequalified immunity and summary judgment as a
matter of law.

Garcia’s claims against the Defendants steom Garcia’s cor@ntion that Defendants
failed to protect him by placing him in proteet custody in a manner that indicated to other
inmates that Garcia was a sex offender. Gductaer contends that Defendants’ actions exposed
him to an increased risk of harmdathat he experiencednpal threats as a result of the transfer.

Prison officials are required to take reasonable measures to “protect prisoners from

violence at the hands of other prisonersdrmer, 511 U.S. at 832. This duty is imposed because



being subjected to violent assaults is not tpdrthe penalty criminal offenders pay for their
offenses.” Rhodes452 U.S. at 347.

To prevail on his failure to protect claim, B& must satisfy a two-prong test. He must
demonstrate: (1) that he wasi€¢arcerated under conditis posing a substantiask of serious
harm;” and (2) that prison officisiwere “deliberately indifferent [to his] health or safetySee
Holden v. Hirner,663 F.3d 336, 341 (8th Cir. 20) (internal citationsmitted). The first prong
is an objective requirement to ensure the depadras a violation of aonstitutional right. Id.

The second, however, is sulijge requiring Garcia show thBefendants “both knew of and
disregarded ‘an excessive riskitmnate’s health or safety.”1d. (quoting Farmers511 U.S. at
837). “An official is deliberatelyndifferent if he or she actuallknows of the substantial risk and
fails to respond reasonably to itYoung v. Sellg08 F.3d 868, 873 (8th Cir. 2007). Negligence
alone is insufficient to meetéhsecond prong, instead, the offiamlst “recklessly disregard a
known, excessive risk of setis harm to the inmate Davis v. Oregon Countg07 F.3d 543, 549
(8th Cir. 2010) (internal quotation marks and citation omitted).

As set forth above, Garcial®rified Amended Complaintates that on July 24, 2008, he
told Separate Defendant Harris that he wasrgaproblems with other inmates in his pod. (ECF
No. 37). Garcia requested thad be moved out of the poddaplaced in protective custodyd.
Garcia states that Officer Witlon and Maddox were consulted andtthe was themoved to the
sex offender pod. Garcia states that he was glaca “higher risk” because he was placed in the
sex offender pod. (ECF No. 37). He stateslieahuse he was put in the sex offender pod he was

a “target where ever |1 go in prisonldl. He states that he has seen “that sex offenders are always

2 A pretrial detainee’s failure to protect et@s arise under the Fourteenth Amendm@&se Vaughn v. Greene
County 438 F.3d 845, 850 (8th Cir. 2006). However, the Eighth Amendment deliberaterandifestandard is
applied to the claims.



victims of brutalityby other inmates.’ld. Garcia states that he ream verbal threats of physical
harm. Id. He states that the Defendants placedihithe sex offender pod even though they knew
he was not a sex offender and that they should have checkedftbese@s a sex offender before
placing him in the sex offender potil.

Defendants argue that Gardeas not and cannot showaththey were deliberately
indifferent to Garcia’s safetyDefendants point to the fact thtaey moved Garcia into protective
custody - the most protected housingaain the jail - as soon as inéially requested to be moved
out of FF pod due to problems wittther inmates. Defendants et argue that they are entitled
to qualified immunity and summajydgment as a matter of law.

As set forth above, Garcia must first shtdvat he was “incarcerated under conditions
posing a substantial rishf serious harm.”Holden v. Hirner,663 F.3d 336, 341 (8th Cir. 2011).
Garcia only points to vague velithreats and the common thougftt prisoners believed to be
sex offenders are at a higher risk of brutalifjie Eighth Circuit has prewsly found that “threats
between inmates are common and do not, untdeciraumstances serve to impute actual
knowledge of a substantial risk of harnPrater v. Dahm89 F.3d 538 (8th Cir. 1996).

It is undisputed that the “green group”heused in protective stody and those inmates
are only let out into the common area/dayroom witrer “green group” inmates. (ECF No. 42,
Ex. 1, Dumas Affidavit). The “green group” inmates are even more glosatitored than other
inmates in the jailld. According to Affidavitof Captain Dumagyrotective custdy is considered
“the safest and most well protected housing area in the jdil.”

Garcia must also prove thdtat prison officials were “déderately indifferent [to his]
health or safety.”See Holden v. Hirne663 F.3d 336, 341 (8th Cir. 2011) (internal citations
omitted). Although Garcia argues that he complained weekly about his transfer to the “green
group,” and that his requests to move out @& threen group” were denied repeatedly, it is
undisputed that Garcia was moved out of the “green group” pod on August 31, 2018, just fourteen
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(14) days after Garcia’s first domented request and just forg0j days after Garcia’s initial
transfer to the “green group(ECF No. 42, Ex. 1, Dumas Affidavit).

The facts presented simply do not demonstrate that (1) Garcia was “incarcerated under
conditions posing a substantial risk of serious haon(2) that the Defendants were “deliberately
indifferent [Garcia’s] health or safety Molden,663 F.3d at 341.

Further, having found the facts do make @w@bnstitutional violation, the Defendants are
entitled to qualified immunity See, e.g., Krout v. Goemm&B3 F.3d 557, 564 (8th Cir. 2009).

V. CONCLUSION

For the reasons and upon the authoritiescudised above, Defendants’ Motion for
Summary Judgment (ECF No. 40) should be and herédbBRANTED.

Accordingly, all of Garcia’s claims against the Defendants RIr@MISSED WITH
PREJUDICE. A judgment consistent witihis opinion will be entered.

IT 1S SO ORDERED this 8" day of November 2019.

S T Hthes, T

P. K. HOLMES, Il
U.SDISTRICT JUDGE
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