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INTHE UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
HARRISON DIVISION
ROZANNA CSISZER and CHARLES
individually and as next friend of
A.C.,aMinor, PLAINTIFF
V. No. 3:08-cv-3011
MARY R. WREN, M.D.
WREN & BARROW OBSTETRICS &
GYNECOLOGY, PLLC d/b/a
THE CENTER FOR WOMEN,
CONTINENTAL CASUALTY COMPANY,
PERRY L. WILBUR, M.D. and
PERRY L. WILBUR, M.D., P.A. DEFENDANT
ORDER

Beforethe court isthe Plaintiff'sMotion to Compel Discovery Responsesand Memorandum
Brief in Support filed on September 8, 2008, and the Defendant’ s Response filed on September 18,
2008; Plaintiff’ sMotionto Compel Depositionsand Memorandum Brief in Support filed on October
27,2008, and the Defendant’ s Response filed on November 11, 2008; Plaintiff’sMotion to Compel
Inspection and Photographing of Premises filed on October 30, 2008, and Defendant’ s Response
filed on November 13, 2008; and, Defendant’s Motion to Compel and Memorandum Brief in
Support filed on November 11, 2008, and Plaintiff’s Response filed on November 18, 2008. (Doc.
23, 24, 27, 28, 31, 32, 35, 36, 39, 44). These matters were referred to the undersigned for
disposition. (Doc. 30, 32, 36). On November 19, 2008, a hearing was held before the undersigned
to consider al 4 Motionsto Compel. (Doc. 41).
l. Background

Plaintiffs filed this Medical Malpractice cause of action against the Defendants on January

30, 2008, arising out of the events surrounding Rozanna Csiszer’s labor and ultimate delivery of
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their daughter, A.C., on or about February 24, 2006. (Doc. 1). On September 8, 2008, Plaintiffs
filed aMotion to Compel Discovery Responses From Baxter Regional Hospital, Inc (Doc. 23, 24).
On October 27, 2008, plaintiff filed a Motion to Compel the Depositions of Baxter Regional
Hospital Personnel Kristina Tablish, Amy Meyers, Caron Alexander, Margaret Fielding, Cindy
Davenport, Marjorie Swanson, Dr. Kerr, and Mr. Erickson. (Doc. 29, 30). On October 30, 2008,
plaintiff filed a Motion to Compel Defendant Continental Casualty Company, L.L.C., To Permit
Inspection and Photographing of Premises. (Doc. 31, 32). On November 11, 2008, Defendants
Baxter County Regional Hospital filed aMotion to Compel Plaintiffs Responsesto Interrogatories
and Requests for Production. (Doc. 33, 34). On November 17, 2008, a Joint Motion for Extension
of Time to Complete Discovery was filed by Defendants Mary Wren, M.D., and Wren & Barrow
Obstetrics & Gynecology, PLLC. (Doc. 42).

[. Applicable L aw:

It iswell-established that the scope and conduct of discovery arewithin the sound discretion
of thetrial court. Marroquin-Manriquesv. Immigration and Naturalization Serv., 699 F.2d 129, 134
(3d Cir.1983). TheFedera Rulesof Civil Procedure permit discovery of “any matter, not privileged,
that is relevant to the claim or defense of any party.” Fep. R. Civ. P. 26(b)(1). Discovery is not
limited solely to admissible evidence but encompasses matters which “appear[ ] reasonably
calculated to lead to the discovery of admissible evidence.” Seeid.; Oppenheimer Fund, Inc. v.
Sanders, 437 U.S. 340, 98 S.Ct. 2380, 57 L.Ed.2d 253 (1978). “Relevanceisconstrued broadly and
determined in relation to the facts and circumstances of each case.” Hall v. Harleysville Ins. Co.,

164 F.R.D. 406, 407 (E.D.Pa.1996).



Therule veststhe district court with discretion to limit discovery if it determines, inter alia,
the burden or expense of the proposed discovery outweighsitslikely benefit. 1d.; seealso Fep. R.
Civ. P. 45(c) (authorizing the court to ensure a party responsible for the issuance and service of a
subpoena takes reasonabl e steps to avoid imposing “undue burden or expense”’ on a person subject
to a subpoena). Robertsv. Shawnee Mission Ford, Inc. 352 F.3d 358, 361 (8th Cir. 2003).

Blanket objections, however, are specifically prohibited in thisdistrict. Local Rule 33.1(b)
states:

A blanket objection to a set of interrogatories, requests for admissions, or requests

for production will not be recognized. Objections must be made to the specific

interrogatory or request, or to a part thereof if it is compound. It is not sufficient to

state that the interrogatory or request is burdensome, improper, or not relevant. The

ground or grounds for the objection must be stated with particul arity.
Therefore, the court will not consider any blanket objections.

The Federa Rules of Civil Procedure require a party, without awaiting a discovery request,
to provide to the other party the “name and, if known, the address and telephone number of each
individual likely to have discoverable information—al ong with the subjects of that information—that
the disclosing party may use to support its claims or defenses, unless the use would be solely for
impeachment.” Feb. R. Civ. P. 26(a)(1)

Federa Ruleof Civil Procedure 26 (c) providesthat aparty may movefor aprotective order.
If aprotective order iswholly or partly denied the Court may, upon a showing of good cause, “ make
any order which justice requires to protect a party or person from annoyance, embarrassment,
oppression, or undue burden or expense.” The party seeking a protective order has the burden to

show good cause for it. Reed v. Bennett, 193 F.R.D. 689, 691 (D. Kan. 2000). General Dynamics

Corp. v. Selb Mfg. Co. 481 F.2d 1204, 1212 (8th Cir. 1973). To establish good cause, that party



must make “a particular and specific demonstration of fact, as distinguished from stereotyped and
conclusory statements.” Pepsi-Cola Bottling Co. of Pittsburgh, Inc. v. Pepsico, Inc., Case No.
01-2009, 2002 WL 922082, at* 1 (D. Kan. May 2, 2002) (quotationsand citationsomitted); seealso
General Dynamics Corp., 481 F.2d 1212.
IIl.  Discussion:

As previously mentioned, there are currently 4 Motions to Compel and a Joint Motion for
Extension of Time to Complete Discovery before the court. The undersigned will consider each
Motion separately.

A. Plaintiff’'s M otion to Compel Discovery Responses:

Plaintiffscontend that Baxter Regiona Hospital wasserved with Plaintiff’ sFirst Request for
Production and Interrogatories on July 7, 2008. (Doc. 23). On August 5, 2008, Baxter Hospital
served response to the Requests for Production and Interrogatories. Plaintiff’s alege that Baxter
Hospital failed to produce any documents with its Request for Production and refused to provide
substantive answer to nearly all of the Interrogatories. InPlaintiff’sMotion, the Interrogatories and
Request for Production are divided into 25 categories. At the hearing, Plaintiffs’ counsel withdrew
his Motion to Compel with regard to the following Interrogatories and Request for Productions:
Request for Production Numbers 1, 2, 7, 14, 15, 17, 26, 39, 40, 41, 42, 43, 48, 64, 66 and
Interrogatory Numbers 7, 16, 13, 14. With regard to the aforementioned discovery requests,
Plaintiff’sMotion to Compel isDENIED asMOOT. Theremainder of the discovery will be dealt

with according to group.



1. Relevant Policies and Procedures:

Plaintiffshaverequested that the Defendant produce certain hospital policiesand procedures.
Specificaly, Request for Production Numbers 19, 30, 31, and 32 seek policies and procedures
pertaining to medical staff departmentsand divisions; 33 concernsadministrativeactivities, 34 deals
with medical staff committees, 36 pertainsto recordsretention, 57 seekspoliciesand proceduresfor
members of the medical staff, 58 concerns attending physicians, 59 deals with record keeping or
educational requirements, 61 concerns personnel and technicians, and 82 requests policies and
procedures for labor and delivery department physicians.

At the hearing, Plaintiff’s counsel indicated that all of the requested information had been
provided by the Defendants, except for the policies and procedures pertaining to Interrogatory
Number 19, the risk management and quality assurance policy. Therefore, plaintiff’s Motion with
regard to Plaintiffs Requestsof Production Numbers19, 30, 31, 32, 33, 34, 36, 57,58, 59, 61, and
82 is DENIED as MOOT. The Motion to Compel shall be GRANTED with regard to
Interrogatory Number 19. The parties believe that this information has already been produced,
however, should their research reveal the contrary, the Defendant will produce the requested
information.

2. Personnel Files:

In Request for Production Number 49, Plaintiffs requested the personnel records of all
hospital employeeswho provided careto Rozanna Csiszer or A. C., including thefollowing nurses:
Angie Padget, Kristina Tablish, A. Jones, B. Brewer, S. Knickles, Nichole Cousins, and Amy
Meyers. Plaintiffs state that the Defendant agreed to producethe “nonprivileged” portionsof Nurse

Padget’s and Dodillet’ s files. However, they failed to do so.



The Defendant objected to this request on the basis of the quality assurance/ peer review
privilege, patient confidentiality, and because the requested records contained personal financial
information. At the hearing, Plaintiffs' counsel stated that some of the requested files and some of
the requested testing information had been produced, but he had not been provided with alog of the
information withheld. Therefore, Plaintiff’s Motion to Compel is hereby GRANTED as
AMENDED withregard to Request for Production N umber 49, and the Defendant isdirected
torespond by December 1, 2008. The Request shall be limited to the testing, competency testing,
training, and evaluations of Angie Padget and Kristina Tablish. All medical and financia
information can beomitted. If the Defendant contendsthat their responseis protected by the quality
assurance/peer review privilege, patient confidentiality, or other privacy concerns, the Defendant is
ordered to produce alog listing each privilege claimed and an affidavit setting forth the basis of the
privilege. See Fep. R. Civ. P. 26(b)(5).

3. Incident/Adver se Reaction Reports

In Request for Production Numbers 3 and 45, Plaintiffsrequest any incident reports, adverse
reaction reports, variance reports, unusual occurrence reportsor similar reports concerning the care
and trestment of Rozanna and/or A.C.

The Defendant statesthat no such reportsexist. Nonethel ess, the Defendant objects pursuant
to Arkansas Code 8§ 16-46-105's peer review and quality assurance privileges. Section 16-46-105
sets forth the peer review/quality assurance privilege. This privilege protects minutes, records, or
reports of hospital committeesresponsiblefor overseeing theeval uation of patient care. Information
that is prepared in the ordinary course of business and not at the direction of a hospital committee

for committee purposes such asreview or evaluation isdiscoverable under the statute. See Cochran



v. &. Paul Fire& Marinelns. Co., 909 F. Supp. 641, 644 (W. D. Ark. 1995) (interpreting Arkansas
privileges). We agree that the statute would allow for the production of the information requested
by Plaintiffs, unless the documents requested were specifically prepared for peer review and not in
the normal course of business. Therefore, Plaintiff’sMotionto Compel isGRANTED with regard
to Request for Production Numbers 3 and 45. If the Defendant contends that their responseis
protected by the quality assurance/peer review privilege, patient confidentiality, or other privacy
concerns, the Defendant is ordered to produce alog listing each document withheld, the privilege
claimed, and an affidavit setting forth the basis of the privilege. See Fep. R. Civ. P. 26(b)(5).
4, Ordinary Cour se of Business Documents:

In Requestsfor Production Numbers4 and 5, Plaintiffsrequested documents produced inthe
ordinary course of business that were provided to any medical committee or part of any in-house
investigation concerning the care and treatment provided to A.C.

The Defendant objected on the basis that the requested materials are protected by the peer
review and quality assurance privileges. However, as previously noted, the burden is on the
Defendant to show that the privilege applies. Therefore, Plaintiff’'s Motion to Compel is
GRANTED withregardto Request for Production Numbers4 and 45. If the Defendant contends
that their responseisprotected by the quality assurance/peer review privilege, patient confidentiality,
or other privacy concerns, the Defendant is ordered to produce alog listing each document withheld,
the privilege claimed, and an affidavit setting forth the basis of the privilege. See Fep. R. Civ. P.

26(b)(5).



5. Medical Treatises & Books:

In Request for Production Number 84, Plaintiffsrequested alist of all Baxter Hospital books,
treatises, articles, or other documents used to train or keep the Labor and Delivery staff current in
theareof medical practice, including those materia scontainedinitslibrary concerning thetreatment
or management of Labor and Delivery patients. In Request for Production Number 12, Plaintiffs
requested those materials that were consulted regarding the care of Rozannaand A. C.

The Defendant contends that these requests are overly broad and unduly burdensome, and
the undersigned agrees. With regard to Requestsfor Production Number 12 and 84, Plaintiff’s
Motion to Compel is DENIED as requested. However, Plaintiffs will be allowed to take
photographs and/or videotape materials located in the hospital library and at the nurses’ stations
within 21 days at atime to be designated by the hospital.

6. Correspondence Regarding Treating Nur ses and Physicians:
Withdrawn by Plaintiffs' counsel and DENIED as M OOT.
7. Nur se Continuing Education:

Withdrawn by Plaintiffs' counsel and DENIED as M OOT.
8. Causative or Contributing Conditions:

Withdrawn by Plaintiffs’ counsel and DENIED as M OOT.
9. Hospital Accreditations:

Withdrawn by Plaintiffs’ counsel and DENIED as M OOT.
10. Employee Schedules:

Withdrawn by Plaintiffs' counsel and DENIED as M OOT.

11. Patient Census;



Withdrawn by Plaintiffs’ counsel and DENIED as M OOT.
12. Billing Information:

Withdrawn by Plaintiffs' counsel and DENIED as M OOT.
13. Prior Notice Correspondence:

Withdrawn by Plaintiffs' counsel and DENIED as M OOT.
14. Other Complaintsor Claims:

In Request for Production Number 22, Plaintiffs asked for petitions and written notices of
claimsagainst Baxter Hospital relating to the careand treatment of patientsinitsLabor and Delivery
Department.

The Defendant responded that “if any complaints filed in a court can be found, this
information will be provided.” However, no such information was ever provided. The Defendant
also objected on the basis of the quality assurance/peer review privileges and state and federal
privacy laws. With regard to Request for Production Number 22, Plaintiff’s Motion to Compel
iIs GRANTED, however, it will be limited to existing complaints or claims related to Labor and
Delivery birth injuries that have occurred within the 5 year immediately preceding the date of the
events giving rise to the present action. The Defendants are permitted to redact the name and
identifiers for the complainants.

15.  Alcohol/Drug Abuse/Mental IllIness:

In Interrogatory Number 13, Plaintiffsinquired asto whether or not the healthcare providers
who cared for Rozannaand Allison Csiszer were suffering from amental illness or using alcohol or
drugs or undergoing treatment for mental illness or alcohol or drug abuse prior to or at thetime they

wereproviding careto Plaintiffs. Defendant objected on the basis of state and federal privacy laws.



The Physician and psychotherapist patient privilege provides that “a communication is
confidential if not intended to be disclosed to third persons, except person present to further the
interest of the patient in the consultation, examination, or interview, persons reasonable necessary
for the transmission of the communication, or persons who are participating in the diagnosis and
treatment under the direction of the physician or psychotherapist. ARCr.P. , Rule 503(a)(4) A
patient is a person who consults or is examined or interviewed by a physician or psychotherapist.
ARCr.P., Rule 503(a)(2)

It is clear that the requested information may be protected under the privilege but the
Defendant has not set forth with particularity sufficient information for the court to assess the
privilege.

The Defendant is directed to furnish to the court within 10 days, for in camera, review all
of the alleged communications and to state with particularity the party that received the
communication, the nature of the communication, the date, the specific relationship between the
possessor of the communication and the witnesses and any other specific facts to enable the court
to make an independent determination of the existence of the privilege. After review of the material
furnished by the Defendant the court will then rule on the Motion to Compel as to Interrogatory
number 13.

16. | mpeachment Evidence/Criminal Convictions:

Withdrawn by Plaintiffs’ counsel and DENIED as M OOT.

17. Correspondence To or Regarding Plaintiffs:

Withdrawn by Plaintiffs' counsel and DENIED as M OOT.

18. Fetal Monitor Strip:

10



Withdrawn by Plaintiffs’ counsel and DENIED as M OOT.
19. Insurance Policies:

In Request for Production Number 10, Plaintiffs requested “all policies of insurance,
including primary, excess, or umbrella coverage. . .” Baxter Hospital produced a single primary
insurance policy, with per claim limits of $1,000,000 and aggregate limits of $3,000,000. Based on
the size of the Defendant’ sfacility, Plaintiffs contends that the Defendant had apolicy with greater
[imits.

The Defendant hasreported to its counsel that its policy limits are as stated above. Asthere
IS no evidence that any additional policies exist or the policy limits are higher than indicated,
Plaintiff’s Motion to Compel is DENIED with regard to Request for Production Number 10 as
having already been provided.

In Interrogatory Number 22, Plaintiffs requested the Defendant identify what sum of its
aggregate insurance policy has already been paid out. Baxter Hospital responded that the insurance
policy “speaksforitself.” Asitisclear that all expenses and attorney fees come out of the policy,
Plaintiffs Motion to Compel is GRANTED with regard to I nterrogatory Number 22.

20. Pathology Slides and Physical Objects:

In Request for Production Number 86, Plaintiffs requested any pathology specimens made
or retained by Baxter County Hospital regarding Rozannaand/or A.C. Baxter Hospital objected that
theoriginal slidescannot bereleased. Plaintiff contendsthat they areentitled to inspect any original
pathology slidesin their possession.

In Request for Production Number 25, Plaintiffs requested al tissues, fluids, specimens,

and/or dlides in Baxter Hospital’s possession concerning Rozanna and/or A.C. and related

11



information. Baxter Hospital referred Plaintiffsto the medical records and stated that “No original
data, recordsor itemswill bereleased.” While certain medical recordshad been produced, Plaintiffs
contend that Baxter Hospital had not produced any dlides, specimens, fluids, or tissues.

Both partieshaveagreed that thereisno problem with providing recuts of theoriginal slides.
Therefore, Plaintiff’s Motion to Compel Request for Production Numbers 86 and 25 is
GRANTED. Defendant shall provide onerecut at its own cost, and two additional recuts shal be
provided and charged to Plaintiffs. Defendants will then overnight the slides directly to Plaintiffs
counsel on or before Tuesday, November 25, 2008.

21. I dentities of Persons With Knowledge of Relevant Facts:

Withdrawn by Plaintiffs' counsel and DENIED as MOOT.

22. | mpeachment Evidence/Criminal Convictions:

In Interrogatory Number 19, Plaintiffs requested that Baxter Hospital produce evidence of
any conviction of Plaintiffs, Defendants, or any witnesses/personswith knowledge of relevant facts
in Baxter Hospital’ spossession. The Defendant objected on thebasisof theattorney-client and work
product privileges.

Interrogatory Number 10 also asksthe Defendant to identify any statements against interest,
present senseimpressions, or party opponent admissionsthat it contends Plaintiffs may have made.
The Defendant indicated that as a corporation, it cannot form an opinion and that any responsive
materials are protected by attorney-client privilege.

The undersigned does not find the requested information to be protected by a privilege.
SeeHickmanv. Taylor, 329 U.S. 495, 511 (1947). Further, pursuant to Fed. R. Civ. P. 26 (a)(3)(A),

Plaintiffs Motion to Compel with Regard to I nterrogatory Numbers 10 and 19 is GRANTED.

12



23. Physical, Mental, or Emotional IlIness:
Withdrawn by Plaintiffs’ counsel and DENIED as M OOT.

24. Alcohol or Drug Use:
Withdrawn by Plaintiffs’ counsel and DENIED as M OOT.

25. Documents That Have “ Already or Will Be Produced”:
Withdrawn by Plaintiffs’ counsel and DENIED as M OOT.

B. Plaintiff’s M otion to Compel Depositions:

In their second motion, Plaintiffs seek to compel the depositions of Kristina Tablish, Amy
Meyers, Caron Alexander, Margaret Fielding, Cindy Davenport, Marjorie Swanson, Dr. Kerr, and
Dr. Erickson.

At the hearing, it was noted that Margaret Fielding, Caron Alexander, Dr. Erickson, and Dr.
Kerr are no longer employees of Baxter Hospital. Therefore, with regard to these individuals, the
Court finds that the Motion to Compel is DENIED. It would be improper to order the hospital to
produce individuals who are no longer under their employ.

Further, it was also noted that Cindy Davenport is a nurse educator, but is not the nurse
educator for Labor and Delivery at Baxter Hospital. Accordingly, the Motionto Compel withregard
toMs. DavenportisDENIED. However, Baxter Hospital ishereby ORDERED to providethename
of the nurse educator for Labor and Delivery Department, if they have not aready done so.

Withregardto KristinaTablish, Amy Meyers, and Marjorie Swanson, the Motionto Compel
iISGRANTED. The Defendant has not shown that theseindividual do not possess information that

is reasonably calculated to lead to the discovery of admissible evidence. See Fep. R. Civ. P.

13



26(b)(1). Accordingly, theseindividualsareto be produced for deposition at atimeto be arranged
and mutually agreed upon by the parties.

C. Plaintiff's Motion to Compel Continental Casualty Company to Permit

I nspection and Photographing of the Premises:

Plaintiff hasrequested to inspect and photograph the following: operating roominwhichthe
delivery took place; labor and delivery room in which this labor took place; the electronic feta
monitor used in this case; other monitoring equipment used in this case; the nurses’ station for labor
and delivery; central monitoring equipment for labor and delivery; the warming table used in this
case; resuscitation equipment used in this case; the forceps used in this case; the crash cart used in
this case; textbooks and other resources and materials available to the nurses in this case; the
hospital’s library; and, the nurse education office and textbooks and other resource materias
availableto teach/train/test thelabor and delivery nurses. Continental Casualty contendsthat privacy
issues bar Plaintiffs from entering the labor and delivery unit; allowing Plaintiffs to inspect and
photograph equipment presentsarisk for infection; itis“impossible” to determine which equipment
was used in A. C.’sdelivery; and the nurses did not rely on any educational materials for the care
and treatment they rendered the Csiszers. The Defendant states that some of the exact equipment
used inthisdelivery cannot beidentified. Specificaly, thewarming table, theforceps, and thecrash
cart.

Rule 34(a)(2) of the Federal Rules of Civil Procedure states that a party may serve on any
other party a request within the scope of Rule 26(b) to permit entry onto designated land or other
property possessed or controlled by the responding party, so that the requesting party may inspect,

measure, survey, and photograph, test, or sample the property or any designated object or operation

14



on it. Accordingly, Plaintiffs Motion to Compel is GRANTED in part and DENIED in part.
Plaintiff’ swill be allowed to inspect and videotape the premises with handhel d equipment on adate
and timeto be designated by the Defendant, but said date should not exceed 21 daysfrom November
19, 2008. Specificaly, Plaintiffs shall be alowed to videotape and inspect the operating room in
which the delivery took place, the labor and delivery room in which the labor took place, the
electronic fetal monitor used in the case, the nurses station for labor and delivery, the central
monitoring equipment for labor and delivery, and the resuscitation equipment used in this case.
Because the exact warming table, forceps, and crash cart utilized during the delivery cannot be
identified, plaintiff will not be allowed to videotape and inspect these items.

D. Defendant’s Motion to Compel PlaintiffS Responses to | nterrogatories and

Requests for Production:

Defendantsrequest that the court compel Plaintiffs’ answersto numerousinterrogatoriesand
Request for Production.
1 Interrogatory Number 1:

Pleaseprovidethenames, addr esses, occupations, and telephone number sof all
persons known or believed by you or your attorneys to possess infor mation
regardingthemattersalleged in your Complaint, and pleaseprovidethenames,

addr esses, occupations, and telephone number sof any lay witnesseswhom you

or your attorneysmay call totestify at thetrial of thiscaseand summarizetheir
expected testimony.

Plaintiffs objected to thisinterrogatory aspremature, overly broad, and unduly burdensome.

At the hearing, Plaintiffs’ counsel withdrew his objection and indicated that he had complied with

thisInterrogatory. Wefind that thisinterrogatory iswithin the purview of Rule26. SeeFep.R.Civ.

15



P. 26(a). Therefore, the Defendant’s Motion to Compel Plaintiff’s Answer to Interrogatory
Number 1ishereby GRANTED.
2. Interrogatory Number 2:

At the hearing, Plaintiffsindicated that they had responded to this Interrogatory. Therefore,
the Defendant withdrew this Interrogatory from their Motion to Compel. Accordingly, with regard
to Interrogatory Number 2, the Defendant’s Motion to Compel isDENIED asMOOT.

3. Interrogatory Number 3:

Please state the names, addresses, and telephone numbers of each physician,

hospital, or other medical care provider who rendered care and treatment to

Rozanna Csiszer at any timeand for each person or institution, pleasestate: the

nature of the complaint or illnessfor which she sought careand treatment, the

treatment received, and the inclusive dates of such treatment.

Plaintiffsobject to thisinterrogatory asoverly broad, unduly burdensome, not limitedintime
or scope, and state that it seeks information that is not relevant to her care and treatment in the
instant action. Subject to and without waiving the foregoing objections, they stated that Rozanna
had received treatment from the following healthcare providers. Plaintiff then listed the requested
information for Mary Wren, M. D.; Baxter Regional Medical Center; Jeffrey Fred Roylance, M. D.;
and, Ozark Medical Center.

The Court doesnot find thisrequest to be overly broad or unduly burdensome and concludes
this request is reasonably calculated to lead to admissible evidence. However, the undersigned
agrees that it is not limited in time or scope. Therefore, Plaintiffs are directed to provide
information concerning Rozanna' s current medical treatment going back 10 years prior to the date

of the incident. The Defendant’s Motion to Compel is hereby GRANTED as to I nterrogatory

Number 3as AMENDED.
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4, Interrogatory Number 4:

Please state the names, addresses, and telephone numbers of each physician,

hospital, or other medical careprovider whorendered careand treatment toA.

C. at any timefrom birth to present for each person or institution, please state:

the natur e of the complaint or illnessfor which she sought careand treatment,

thetreatment received, and the inclusive dates of such treatment.

Plaintiffs objected to this Interrogatory as overly broad, unduly burdensome, not limited in
time or scope, and seeking information that is not relevant to her care and treatment in the instant
action. Subject to and without waiving its objections, they then provided alist of A. C.’s relevant
healthcare providers. It appears asthough Plaintiffs have already complied with this Interrogatory.
Therefore, the Defendant’s Motion to Compel is hereby GRANTED asto I nterrogatory Number
4,

5. Interrogatory Number 5:

Pleaselist all special damages claimed by you in thiscase, including doctor bills,

hospital bills, drug bills, wage loss, and all other bills you claim; and for all

special damages claimed, pleaselist: the payeeor creditor, the amount paid or

owed and, who paid the statement.

Plaintiffs objected to thisinterrogatory as being overly broad and unduly burdensome. They
also asserted the collateral sourcerule. However, at the hearing, they withdrew their objection and
indicated that this information had already been provided. Accordingly, Defendant’s Motion to
Compel is GRANTED with respect to I nterrogatory Number 5.

6. Interrogatory Number 6:

Please list all other damages you claim in this case that were not listed in
response to the previous I nterrogatory.

17



Plaintiffs object to this Interrogatory as being overly broad and unduly burdensome. At the
hearing, however, Plaintiffs' counsel withdrew their objectionand contended that theinformation had
recently been provided. Therefore, Defendant’s Motion to Compel is GRANTED with respect to
Interrogatory Number 6.

7. Interrogatory Number 7:

Please stated whether you will present any documentary or tangibleitemsin any

way at thetrial of this matter or in any deposition. If your answer isin the

affirmative, pleasestate: theidentity of thedocuments, thefacts, and/or opinions

to be presented or described by the documents, and the custodian of said

documents.

Plaintiffs objected to this Interrogatory as premature, stating that they are not currently in a
position to supply an exhibit list for trial asthistime.

The Final Scheduling Order (Doc. 13) entered on June 4, 2008 provides the minimum time
of 30 days that the disclosure sheet must be filed with the court. This is a complex medical

mal practice case that involves numerous witnesses and medical experts. The court doesnot find that

the request is premature and the Motion to Compel as to Interrogatory Number 7 is GRANTED.

8. Interrogatory Number 8:
Haveany fundsbeen expended by Medicareor M edicaid in connection with any
of theinjuriesalleged in the Complaint? If you Answersto thisInterrogatory
is“yes,” pleaseidentify such amounts.
Plaintiffs’ counsel objected to thisInterrogatory on the basis of the collateral sourcerule. He

also alleged that it seeksinformation that isirrelevant and unlikely to lead to admissible evidence.

However, a the hearing, Plaintiffs attorney indicated that this information had been provided.

18



Therefore, the Defendant’ sMotion to Compel isGRANTED withregardto I nterrogatory Number
8.
0. Interrogatory Number 9:

Please state whether the Plaintiffs are currently or have ever been involved in

any bankruptcy proceeding. If your answer isin the affirmative, please state:

the name of the person involved in the bankruptcy proceeding, the date the

petition wasfiled, the court in which thepetition ispending, and the nameof the

attorney representing him or her in the matter.

Plaintiffsobjected onthegroundthat thisinterrogatory seeksinformationthat isirrelevant and
is unlikely to lead to the discovery of admissible evidence. At the hearing, however, Plaintiffs
counsel indicated that he had withdrawn hisobj ection and provided thisinformation to the Defendant.
Therefore, the Defendant’ sMotion to Compel isGRANTED withregardto I nterrogatory Number
0.

10. Request for Production Number 1.

Please provide copies of all medical records in your (or your attorney’s

possession) pertainingin any way toany careand treatment ever provided tothe

plaintiffs.

Plaintiffs object on the ground that thisrequest is overly broad and unlimited in scope. Atthe
hearing, Plaintiff’s counsel indicated that the child’s medical records had been provided to the
Defendant. However, Rozanna's records had not yet been provided. Finding that the request is
unlimited in time and scope, the request shall be limited to Rozanna' s medical records for the 10
yearsimmediately preceding the date of theeventsat issueinthiscase. Accordingly, theDefendant’s
Motion to Compel isGRANTED asAM ENDED with regard to Request for Production Number

1.

11. Request for Production Number 2
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Please provide copies of all documents, including any medical articles or
treatises, which you plan to introduce into evidence at trial, or to use in any
manner at any deposition or at trial.

Plaintiffs object to this request on basis that it is premature, stating that they are not in a
position to provide al trial exhibits at this time and will comply with the Federa Rules and the
scheduling order in the case.

The Final Scheduling Order (Doc. 13) entered on June 4, 2008 provides the minimum time
of 30 days that the disclosure sheet must be filed with the court. This is a complex medical
mal practice case that involves numerous witnesses and medical experts. The court doesnot find that
the request is premature and the Motion to Compel as to Request for Production Number 2 is
GRANTED.

12. Request for Production Number 3

Please produce copiesof any written notes, diaries, or thelikewhich in any way

pertain totheallegationsin thiscase aswell ascopiesof any and all videotapes,

photographs, or other photographic material that in any way relateto any issue

in this case.

Plaintiffs objected to this request as vague and ambiguous, and indicated that there were no
diaries or other written materias kept by the parties in this case. At the hearing, the request was
amended to request only photocopies, video tapes, photographs, or other video materia in the

plaintiffs possession that relate to the case. Accordingly, the Defendant’s Motion to Compel is

GRANTED as AMENDED with regard to Request for Production Number 3.

13. Request for Production Number 4

You arerequested toproducethefollowing materialswith respect to each
expert witness you may call at thetrial of the case:
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€)) a copy of thewitness most recent curriculum vitae,

(b) acompletelist of all books, texts, treatises, articles, statutes, rules,
regulations, guidelines or any other material which has been or
may be referred to or relied upon by any expert witness in
forming or explaining hisor her opinion sin connection with this
case, together with citationsto specific passagesor sectionsrelied
upon,

(c) a list of any computer programs, spreadsheets, analytical
programs, statistical programsor any other computer -based tool
utilized by any expert witnessin any manner with regard to his
opinionsin this case,

(d)  copiesof each spreadsheet, programalgorithm, statistical models,
macr o program, or other computer -based filescreated by or at the
direction of any expert witness which has been utilized in any
manner regarding hisor her opinionsin this case,

(e) copies of any and all reports, correspondence, notes, documents,
writings, diagrams, charts, records, photographs, video or audio
recordings of any type, computer files, emails, or tangibleitems
of any king that have been supplied to any expert witness by
plaintiff, attorneys for plaintiff, or any representative of the
plaintiff or plaintiff’s attor neys,

()] copies of any and all reports, cor respondence, notes, documents,
writings, diagrams, charts, records, photogr aphs, video, or audio
recordings of any type, computer files, emails, or tangibleitems
of any king that any expert witness has provided to the plaintiff,
attorneys for the plaintiff, or any representative of plaintiffs
attorneys,

(9) copies of any and all reports, cor respondence, notes, documents,
writings, diagrams, charts, records, photographs, video or audio
recordings of any time, computer files, e-mails, or tangibleitems
of any kind madeor prepared by any expert witnessin connection
with thiscaser egardlessof whether such materialswereprovided
to any other person,

(h) any and all billingrecords, billsor invoicesany expert witnesshas
prepared or provided in connection with this case.

Plaintiffsresponded that they had not yet designated their testifying expertsand would provide
the identitiesin their expert witness disclosures which are due on or before November 11, 2008.
The Plaintiff’s have supplied the names of the experts expected to testify at trial. The

Plaintiff now contendsthat it will be unnecessarily burdensometo comply with all of the Defendant’s
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request. Subparagraphs (e) and (f) will be stricken and, accordingly, the Defendant’s Motion to
Compel is GRANTED as AMENDED with regard to Request for Production Number 4.
14. Request for Production Number 5:

Please sign the HIPAA compliant medical authorizations attached hereto on

behalf of Rozanna Csiszer and A.C. and return them with your sanswer stothese

Requests.

Plaintiffs object stating that the authorization requested seeks any and all information
regarding Plaintiffs’ physical health records, some of which, in part, are not relevant to the action or
reasonably calculated to lead to the discovery of relevant information. Plaintiffs' also contend that
the proposed authorization would allow for impermissible, unfettered ex parte communications
between Defendant’ s attorneys and RozannaCsiszer and A.C.’ sphysicians. Finding that the request
is not limited in scope or time with regard to Rozanna, the Court will restrict the HIPAA medical
authorizationsto only include Rozanna s medical recordsfor the 10 yearsimmediately preceding the
date of the events at issue in this case. Therefore, the Defendant’s Motion to Compel is hereby
GRANTED as AMENDED with respect to Request for Production Number 5.

15. Request for Production Number 6:

Please produceall documentsthat support your claim asset forth in responseto
Interrogatory Number 5.

Plaintiffs counsel objects to this request as overly broad and unduly burdensome. Further,
plaintiff’s rely upon the collateral source rule and state that the request seeks expert opinions the
Plaintiffsare not qualified to render. However, at the hearing, Plaintiffs' counsel indicated that they
have aready produced the requested documents. Therefore, the Defendant’s Motion to Compel is

GRANTED with regard to Request for Production Number 6.

22



16. Request for Production Number 7:

Pleaseidentify and providecopiesof all documentsand tangibleitemswhich you

plantointroduceintoevidenceat trial, or tousein any manner at any deposition

or at trial to establish thedamagesyou claim, if any, in responseto I nterrogatory

Number 7.

Plaintiffsobject that thisrequest is premature, asthey arenot currently inaposition to provide
all trial exhibitsat thistime and will comply with the Federal Rules and the scheduling order in this
case. However, they also stated that they intended to use at trial the relevant medical and billing
records in this case, documents provided in response to discovery, the curriculum vitaes of all
designated experts, the deposition exhibits, medical articlesand treati ses, and demonstrativeaidsand
documents.

The Final Scheduling Order (Doc. 13) entered on June 4, 2008 provides the minimum time
of 30 days that the disclosure sheet must be filed with the court. This is a complex medical

mal practice case that involves numerous witnesses and medical experts. The court doesnot find that

the request is premature and the Motion to Compel asto Interrogatory Number 7 is GRANTED.

17. Request for Production Number 8:

On behalf of each parent please sign the Release of Employment Information
attached hereto and return it with your answers.

Plaintiffs object stating that this authorization seeks any and all information regarding
plaintiffs employment and payroll records, which are not relevant to the action or reasonably
calculated to lead to the discovery of relevant information. We agree that this request isnot limited

intime or scope, therefore, Plaintiffsare ordered to sign arelease of employment information limited
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to employment information covering only the previous5years. Accordingly, the Defendant’ sMotion
to Compel Request for Production Number 8 is GRANTED as AMENDED.
18. Request for Production Number 9:

Please attach to your answersto these Requests copies of all wage statements,

pay vouchers, or other documents in your (Rozanna and Charles Csiszer)

possession or your employer’s possession which substantiates the income of

either of you during the 10 yearsimmediately preceding the facts of this case.

Plaintiffs object on the groundsthat this request isoverly broad and unduly burdensome and,
to the extent that it seeks information that is irrelevant to this case, it is unlikely to lead to the
discovery of admissible evidence. Theundersigned findsthat thisrequest could lead to the discovery
of admissible evidence because the Plaintiffs are seeking recovery of lost wages. However, itisclear
that the authorization requested in Request for Production Number 8 will cover the information in
the possession of the Plaintiffs employers. Therefore, the Plaintiff’s are Ordered to provide to the
Defendant only wage statements, pay vouchers, or other documents in their possession which
substantiates the income of either of them during the 5 yearsimmediately preceding the facts of this
case. TheDefendant’ sMotionto Compel Request for Production Number 9ishereby GRANTED
asAMENDED.

19. Request for Production Number 10:

Please attach to your answersto these Request for Production of Documents

copies of the plaintiffs’ state and federal incometax returnsfor the years 2002-

2007. If thislawsuit is still in progress when other sate and federal tax returns

arefiled, please supplement your answer sto these Requests by fur nishing copes

of thosereturns.

Plaintiffs object on the ground that the request is overly broad and unduly burdensome and,

to the extent it seeks information that isirrelevant to this case, it isunlikely to lead to the discovery
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of admissible evidence. Theundersignfindsthat therequest couldlead to thediscovery of admissible
evidence because the Plaintiffs are seeking damages for lost wages. Accordingly, the Defendant’s

Motion to Compel is GRANTED with regard to Request for Production Number 10.

20. Request for Production Number 12:

Please produce all documents establishing the amount of any Medicaid lien
regarding medical care provided to any plaintiff.

At thehearing, Plaintiffs’ counsel stated that thisinformation had been provided. Therefore,

the Motion to Compel will be GRANTED with regard to Request for Production Number 12.
21. Request for Production Number 14:

On behalf of theminor plaintiff, please sign the Authorization and Release for

Educational Records attached hereto and return it with your answersto these

Requests.

Plaintiffs originally responded that they would supplement with regard to thisrequest. At the
hearing, Plaintiffs' counsel indicated that no such educational records existed, given the fact that the
child at issuewasonly 2 yearsold. The Defendant clarified that they were seeking records from any
special and/or developmenta programs that the child might have been enrolled in, given her severe
state of cerebral palsy. Accordingly, the Defendant’s Motion to Compel is GRANTED with regard
to Request for Production Number 14.

22. Request for Production Number 23:
Please sign the Income Tax Release form and return it with your responses.

Plaintiffs object to providing Defendant’ s proposed authorization on the ground that it seeks

al Plaintiffs’ federal income tax information, which was neither relevant nor reasonably calculated
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to lead to the discovery of admissible evidence. The undersigned notesthat some of thisinformation
has been covered in previous requestsfor production. Therefore, the undersigned hereby Ordersthe
Plaintiffs to sign the income tax release forms for any tax year in the past 5 years for which they do
not produce a copy of their income tax return. As such, the Defendant’s Motion to Compel is
GRANTED asAMENDED.

E. Joint Motion for Extension of Timeto Complete Discovery:

DefendantsMary R. Wren, M.D., and Wren & Barrow Obstetrics & Gynecology, PLLC, and
Continental Casualty Company filed aMotion for Extension of Time to Complete Discovery. The
final scheduling order in this case indicates that the discovery cut off date in this case is December
22, 2008. Specifically, the Defendants request an additional 31 days to complete the depositions of
Plaintiffs’ experts. They contend that Plaintiffs and Defendants made their expert disclosures on or
before November 11, 2008. Defendants state that 5 of the 7 experts designated are outside of the
State of Arkansas, thus making it difficult to depose all of the experts within the time allotted.

Atthehearing, Plaintiffs’ counsel requested that the deadline be extended to January 16, 2009,
voicing concern that extending the deadline to January 23, 2009, afull 31 days, would not allow him
ample time to depose the Defendant’s experts. As the Defendants made clear that they were not
seeking to interfere with the Plaintiffs ability to depose defense experts, the Defendant’s Joint
Motion to Extend Discovery Deadlinesis hereby GRANTED and the deadlinefor deposing experts
is hereby extended to January 19, 2009.

At the hearing, Plaintiffs counsel also requested that his deadline for expert reports be
extended 30 days from the date of his receipt of the slides and tissue samples to be prepared by the

Defendant Baxter Regional Medical Center. Plaintiffs oral Motion to Extend ishereby GRANTED
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and Plaintiffs are given 21 days from the date of receipt of the slides and tissue samples to obtain
an expert report from their expert(s).

IT ISSO ORDERED thisthe 25th day of November 2008.

15 J. Marschewski

JAMES R. MARSCHEWSKI
UNITED STATES MAGISTRATE JUDGE

27



