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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
HARRISON DIVISION

TEX PICKRON PLAINTIFF
V. Case No. 3:12-CVv-03122

TANKINETICS, INC.; STRAND

COMPOSITE ENGINEERING &

CONSTRUCTION, LLC; WILLIAM K.

ANGLE; ST. CLAIR P. GUESS, llI;

WILLIAM F. SCHWARZ; and

ROBERT W. McMANUS DEFENDANTS

OPINION AND ORDER

Defendants Tankinetics, Inc. (“Tankinetics”); Strand Composite Engineering &
Construction, LLC (“Strand”); William K. Angl€“Angle”); St. Clair P. Guess, Il (“*Guess”);
William F. Schwarz (“Schwarz”); and Robert WIicManus (“McManus”) move to dismiss the
complaint on grounds of insufficient service ofgaes, lack of personal jurisdiction, and failure to
state a claim, pursuant to Federal Rules of Civil Procedure 12(b)(2), 12(b)(5), and 12(b)(6),
respectively. Before the Court are Defendants’ amatid dismiss (Doc. 9) and brief in support (Doc.
10), Plaintiff's response in opposition (DA8), and Defendants’ reply (Doc. T4For the reasons
stated herein, Defendants’ motion to disnss&RANTED IN PART and DENIED IN PART.
|. Background

On September 18, 2012, Plaintiff filed a complaint (Doc. 1) in this Court, alleging age

discrimination in violation of the Age Discrimation in Employment Act (“ADEA”), 29 U.S.C. §

! The Court has considerBefendants’ reply even though it wiiled without leave of court.
Seelocal Rule 7.2(b) (indicating that the only reply that may be filed without leave of Court is a
reply to a response to a motion for summary judgment).
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621, and claims of promissory estoppel, constructive fraud, and negligent supervision under
Arkansas common law. He named as defatsdsvo domestic entities—Tankinetics and Strand—as
well as four individuals who seed in various capacities as owners, directors, and officers of
Tankinetics and/or Strand. As to the entities, Riffimleges that Tankinetics is the “principal” of
“Agent Separate Defendant Stran@Doc. 1, p. 3). Defendant Angkealleged to be the owner and
President of Tankinetics, and the owner and Claairof the Board of Strand. Defendant Guess is
alleged to be a director and President of Stréefendant Schwarz is alleged to be a director and
Vice-President of Tankinetics and a director, Exiewice-President, and Chief Financial Officer
of Strand. Finally, Defendant McManus is alldde be a Vice-President of Strand. The Court
notes that Plaintiff’'s general allegations refer to all six Defendants collectively as his employer,
which causes some confusionlth®ugh Plaintiff alleges he “hettie position of Plant Manager for
Tankinetics and later for both Strand and TankinétiBpc. 1, p. 3), it appars to the Court that
the events giving rise to Plaintiff's causes di@chappened during the caerof Plaintiff's direct
employment by Strand, and all other Defendants are alleged to be Plaintiff’'s “employer” because
of an alleged agency relationship with Strand.

The relevant facts, as alleged by Plaintiftiie complaint, are as follows: Plaintiff Tex

Pickron is a 65-year-old man who worked for Defants in a variety gfositions from January 10,

2 This conclusion is based on the fact that Equal Employment Opportunity Commission
Dismissal and Notice of Rights letter, attached to the complaint, lists Strand as a recipient, as well
as the fact that Guess—the only Defendantgalieto have had any direct involvement with
Plaintiff's employment and/or termination—is &k to have been a director and President of
Strand, but is not alleged to have held a position or had any connection with Tankinetics.
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1972, until October 3, 201From 1995 until 2010, Plaintiff served fabrication Plant Manager.

In 2009, Plaintiff trained Clint Broome, a new eyge in his mid-thirties. Mr. Broome was hired

at a pay rate of $85,000 per year, while Plfintas earning only $68,000 per year. After bringing
the salary discrepancy issue to Guess, Ptagtccessfully negotiated a raise to $80,000 per year.
Some time later, Guess told Plaintiff that Pldfigtiexpertise was needed in a different department.
Plaintiff, who was 63 years old tite time, was reluctant to switch departments. Guess then made
an oral promise to Plaintiff that he would have employment with the company to and beyond the
time Plaintiff reached 66 years of age. Ri#firswitched to the Engineering and Estimating
Department (“E&E”) in Augusbf 2010, and Mr. Broome assumed ftosition of fabrication Plant
Manager a few weeks later. Plaintiff's supervisahe new department, Paul DiCarlo (“DiCarlo”),
expressed satisfaction with Plaintiff's job performance.

Upon returning from vacation on October2B®11, Plaintiff was called to a meeting with
Guess and DiCarlo. Atthe meeting, Guess inforRiahtiff that his position was being eliminated.
While Plaintiff was leaving the facility, Graham Keymer (“Keymer”), another employee, told
Plaintiff that Keymer was instruetl by Defendants’ management to terminate “old hands.” Plaintiff
contends that two individuals, one in his mid-thirties and one in his mid-forties, subsequently
replaced him in E&E and perform similar duties to those performed by Plaintiff.

Defendants move to dismiss the complaimthe following grounds: (1) Defendants Angle
and McManus were not properly served with pes¢€2) this Court lacks personal jurisdiction over

Angle and McManus; (3) Plaintiff failed to statelaim for relief against the individual defendants

? Plaintiff alleges he worked for Defendants “frois hire date to his termination date in late
2010 except for two intermittent years in the 1990s.” (Doc. 1, p. 1). The Court assumes this
termination date to be an inadvertent error, and should be 2011.
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and Tankinetics under the ADEA,; and (4) Plaintiff fdite state a claim for relief as to all common-
law claims. Plaintiff responded in opposition, mainitagrthat the complaint sufficiently sets forth

a cause of action for negligent supervision asgkding that Defendants are requesting premature
relief, individuals may be held liable undeetADEA, and Tankinetics is liable under the ADEA
because it is an “integrated enterprise” with Stranthe Court’s discussion below begins with
Defendants’ threshold challenges to service o€ess and personal jurisdiction, and then addresses
the sufficiency of Plaintiff's allegations as to each cause of action.

Il. Discussion

A. Insufficient Service of Processunder Rule 12(b)(4)

Defendants seek dismissal of all claims against Angle and McManus due to ineffective
service of process, as Plaintiff attempted toseach of them via certified mail at a former address,
without delivery restricted. Service of praseby certified mail of a pleading must comply with
Rule 4 of the Arkansas Rules of Civil Proced{lrecal Rule 4.1(b)), which requires delivery to be
restricted to the addressee or an agent thavbofis specifically authorized in writing as the
addressee’s agent to receive mail. Ark. R. Civ. P. 4(e)(3), (d)(8)(A)iiburn v. Keenan Cos/68
S.w.2d 531, 532 (Ark. 1989) (“[T]he term ‘restricted delivery’ denotes a very specific delivery
procedure within the postal servic®RCP Rule 4(e)(3) requires theeusf that procedure if service
is to be made by mail.”). “Itis the plaintiff's burden to prove proper service once it is contested.”
Brinkley v. City of Helena-West Heler2012 U.S. Dist. LEXIS 151284t *8 (E.D. Ark. Oct. 22,

2012).

*In his response, Plaintiff did not addr&sfendants’ arguments regarding his promissory
estoppel and constructive fraud claims.
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The Court finds that Plaintiff did not effegtoper service on Angle or McManus. Nothing
in the record indicates that Plaintiff compliedwthe proper procedure for serving an out-of-state
defendant by mail, or that these Defendants otherweived service. Plaintiff did not file the
required affidavit of proof of service for eith&ngle or McManus, nor did he file a copy of the
return receipt for service on Angl&eeFed. R. Civ. P. 4(1)(1) (requiring proof of service to the
court); Local Rule 4.1(c) (requiring an affidaviflexzting completion of service and a copy of the
return receipt when service is made by certified mail). Both Angle and McManus provided
affidavits stating that they received notice af thwsuit from their ex-wives and that they do not
consent to jurisdiction or waive service. Wdugh Plaintiff filed a response to Defendants’ motion
to dismiss, Plaintiff failed to even addresd@&mlants’ argument regarding insufficient service of
process. There is no evidence that Plaintiff deethe mail to be sent with restricted delivery, nor
is there evidence that the mail was received and signed for by an authorized agent. Furthermore,
McManus affirmatively states that his ex-wifeh@se signature appears on the return receipt, is not
his agent and was not authorized to accept service on his behalf. (Doc. 9-3).

Accordingly, Defendants’ motion to dismissr fmsufficient service of process will be
granted as to Angle and McManus. Were it not for incurable defects in Plaintiff's claims on other
grounds, the Court would give Plaifhfieave to attempt to cure thiefects in service of process.
However, since the claims against Angle and/Mnus are fatally flawed on other grounds, granting
Plaintiff leave to cure would be futile.

B. Lack of Personal Jurisdiction under Rule 12(b)(2)

Defendants also move for dismissal of all claims against Angle and McManus due to lack

of personal jurisdiction. “To allege personal juitsidhn, ‘a plaintiff muststate sufficient facts in



the complaint to support a reasonable inference that the defendant[] can be subjected to jurisdiction
within the state.”Wells Dairy, Inc. v. Food Movers Int607 F.3d 515, 518 (8th Cir. 2010) (quoting
Dever v. Hentzen Coatings, In880 F.3d 1070, 1072 (8th Cir. 2004)) (internal quotations and
alterations omitted). The court “must view the evide in the light most favorable to the plaintiff

and resolve all factual conflicts in the plaintiff's favor.Digi-Tel Holdings, Inc. v. Proteq
Telecomm. (PTE), Ltd89 F.3d 519, 522 (8th Cir. 1996). When jurisdiction is challenged, the
plaintiff has the burden of proving sufficient fadb support a prima facie showing of personal
jurisdiction. Wells Dairy 607 F.3d at 518. “The plaintiff's prexfacie showing must be tested, not

by the pleadings alone, but by the affidavits exitibits presented with the motions and opposition
thereto.”ld.

For this Court to have personal jurisdiction over a non-resident defendant, the defendant
must be within reach of Arkansas’ long-arm sttaind the exercise of jurisdiction must comport
with constitutional due proces®Vells Dairy 607 F.3d at 518. Arkansdsng-arm statute allows
jurisdiction to the maximum extent permitted by due process, so the main inquiry is whether the
exercise of jurisdiction is constitutionally valiBangaea, Inc. v. Flying Burrito LL®&47 F.3d 741,

745 (8th Cir. 2011). “Due process requires ‘minimcontacts’ between [a] non-resident defendant
and the forum state such that ‘maintenance ddtiiteloes not offend traditioh@otions of fair play
and substantial justice.Burlington Indus., Inc. v. Maples Indus., If@7 F.3d 1100, 1102 (8th Cir.
1996) (quotingWorld-Wide Volkswagen Corp. v. Woodsdd4 U.S. 286, 291-92 (1980)). A
defendant’s contacts with the forum must arise because the defendant has ‘purposefetly av
itself of the privilege of conducting activities in the statPdngaea647 F.3d at 745.

Personal jurisdiction may be based on either conduct by the defendant in the forum state that



gives rise to the cause of action (specific jurisdig, or the defendant’s general contacts with the
forum state (general jurisdiction)d. General jurisdiction refers todfpower of a court to hear a
lawsuit against a defendant who has “continuousgsigmatic” contacts with the forum state such
that it is fair to require the defendant to litigate there, even though the suit is unrelated to the
defendant’s contacts with the forutdelicopteros Nacionales de Columbia, S.A. v. H&8b U.S.
408, 415-16 (1984). Specific jurisdiction exists whatefendant purposefully directs its activities
at the forum state, and the lawsuit “relato” or “arises from” those activitiedohnson v. Arden
614 F.3d 785, 794-95 (8th Cir. 2010). “The exercisgpefcific jurisdiction requires less contact
both in the quantity and quality with the forum staecause the conflict itself has some connection
to the forum state.Capital Equip., Inc. v. CNH America, LL.G94 F. Supp. 2d 1054, 1055 (W.D.
Ark. 2005).

To determine whether the constitutional thredHok either general or specific personal
jurisdiction has been met, the Eighth Circuit gmat the following factors: (1) the nature and
guality of the defendant’s contacts with the foruatest(2) the quantity of those contacts; (3) the
relationship of those contacts with the cause obag(#) the interest of the forum state in providing
a forum for its residents; and (5) the convenience or inconvenience to the pakti€she first
three factors are considered primary; the latterawe of secondary importance,” and the third factor
only applies to specific jurisdiction inquiriesd. However, “[the court] must look at all of the
factors in the aggregate and examine thelitptaf the circumstances in making a personal
jurisdiction determination.”Johnson 614 F.3d at 794-95.

In the complaint, Plaintiff does not assert tedher general or specific jurisdiction exists.

Rather, Plaintiff alleges this Court has jurcttbn over Angle and McManus “as ‘persons’ under



29 U.S.C. §630(a), and ‘agents’ of [Tanking and Strand] under 29 U.S.C. § 630(a)f1%&ction
630(b) defines an “employer” for the purposedetermining who may be liable under the ADEA.
The Court rejects the implication that definargemployer for ADEA purposes can confer personal
jurisdiction over a defendant. ADEA liability andrpenal jurisdiction are separate issues, and an
individual's status as an officer or director af@poration that is subject to personal jurisdiction
does not automatically confer personal jurisdiction over the individ8ak Keeton v. Hustler
Magazine 465 U.S. 770, 781, n.13 (1984) (noting thatisdiction over an employee does not
automatically follow from jurisdiction over therporation which employs him” and emphasizing,
“[e]lach defendant’s contacts with thedon State must be assessed individu). The only other
allegatior in the complain relevantao jurisdictior is the genere assertio thai Angle anc McManus
“conductec(businessin Arkansas Aside from the foregoing, Plaifitfailed to allege or even argue
that personal jurisdiction exists over Angle and McManus.

After reviewing the pleadings, affidavits, aattachments filed by the parties, the Court
concludes that Plaintiff failed to allege thaher Angle or McManus has sufficient contacts with
Arkansas to support the exercise of general personal jurisdiction. Angle is a Washington citizen
who resides and is domiciled in that Statenswo real property in Arkansas, and has no bank
accounts in Arkansas. His knowontacts with Arkansas are higiieer associations with Strand
(as a director and shareholder) and Tankineticpr@sdent), and his brief time visiting the State
in the last year. McManus is a resident obfgga whose only known contagith Arkansas is his
former position as vice president of Strand. Them@igroof that McManusad any direct contacts

with Arkansas, and the only proof that Angle haeclicontact is his ownaement that he briefly

®> As there is no § 630(a)(1), the Court assumes Plaintiff is referring to § 630(b)(1).
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visited in the past year. The evidence presgshows that Angle and McManus only “conducted
business” in Arkansas indirectly in their capacities as agents or employees of Strand and/or
Tankinetics, not in their individual capacities. eltterivative nature of these limited contacts falls

far short of the required “continuous and systematittire sufficient to justify general jurisdiction.

Additionally, the Court finds tha®laintiff has failed to allege and prove any jurisdictional
facts connecting either Angle or McManus to thergs giving rise to this lawsuit, and therefore
there is no basis for specific jurisdiction. Guessrathat he alone made the decision to discharge
Plaintiff and terminate his position, and neith@ghe nor McManus were involved in that decision.
(Doc. 9-1, p. 2). Also, Angle and McManus each state that they had no role in the discharge of
Plaintiff and neither Defendant was aware of the discharge until after it happened. Plaintiff
submitted no proof to indicate otimase. Therefore the Court msiuconclude, on the strength of
Defendants’ uncontroverted declarations, thagle and McManus were not involved in the
decision to terminate Plaintiff’'s employmer@ee Wells Dairy607 F.3d at 518 (“If the defendant
controverts or denies jurisdioti, the plaintiff bears the burdehproving facts supporting personal
jurisdiction.”). The only factual connection betwdeaintiff and these Defendants is that Angle
and McManus—among others—were officers or otligvagents of Plaintiff's employer. This
connection, without more, does not provide a sudfitlegal connection to confer jurisdictidBee
Minn. Mining & Mfg. Co. v. Rauh Rubber, 1n@43 F. Supp. 1117, 1125 (D. Minn. 1996)
(“Assuming [defendant corporatdficer] could be individually liablaf he personally directed
fraudulent corporate actions, [tbeurt] cannot assert jurisdiction over him without allegations that

he in fact did so or other evidermiaminimum contacts with the forum.)ane v. Lucent Tecl388



F. Supp. 2d 590, 594 (M.D. N.C. 2005) (findingspecific personal jurisdiction over employer’s
human resources representative in an ADEA/Mtlecase, where defendant’s only connection to
the claims was that she was the employee wihmpreked to the plaintiff’s internal discrimination
claims and the plaintiff’'s EEOC charges).

Although Plaintiff failed to offer any affidats or supporting factual information in his
response to Defendants’ motion, Bi#f contends that the motion seeks premature relief and should
be denied or deferred to allow time for discovery. Jurisdictional discovery is properly denied
“when a plaintiff offers only speculation or cdosory assertions about contacts with a forum
state.””Viasystems, Inc. v. EBM-Papst St. Georgen GMBH &&& F.3d 589, 598 (8th Cir. 2011)
(quotingDever, 380 F.3d at 1074 n.1). The Court finds that Plaintiff has not alleged more than
mere speculation as to Angle’s and McManus'stacts with ArkansasPlaintiff has provided no
documentary evidence that supports a claipeo$onal jurisdiction over these two defendaifs.
Steinbuch v. Cutle518 F.3d 580, 588-89 (8th Cir. 2008) (holdtstrict court’s refusal to allow
jurisdictional discovery was abuse of discretiorevdplaintiff had “offered documentary evidence,
and not merely speculations or conclusory allegeti). For these reasons, Plaintiff’'s request for
limited jurisdictional discovery is without merit and will be denied.

In sum, the Court finds that Plaintiff has fail® make a prima facghowing that Angle and
McManus each have sufficient contacts with Arkarieasipport this Court’s exercise of personal
jurisdiction. Not only did Plaintiff fail to assel a legitimate basis for personal jurisdiction in the
complaint but Plaintiff did not ever attemp to argue¢ that jurisdiction is proper after Defendants

raisecthe issue. Plaintiff has wholly failed to corf@ward with any facts from which the Court

could conclude that personal jurisdiction exigtsus, the Court concludes that it would violate due
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process to exercise personal jurisdiction ovagld and McManus solely on the basis of their
limited and attenuated contacts with Arkansaser&tore, Defendants’ motion to dismiss for lack

of personal jurisdiction over Angle and McManus is granted, and the case should be dismissed
without prejudice as to these Defendants.

C. Failureto Statea Claim under Rule 12(b)(6)

The complaint alleges four discrete causes of action: Count | alleges age discrimination
under the ADEA against Defendants collectively; Counts Il and Il allege promissory estoppel
breach of contract and constructive fraud claagainst Guess, who wasting on behalf of all
Defendants; and Count IV alleges a negligent supervision claim against Tankinetics and Strand.
Defendants move for dismissal for failure to state a claim for relief under the ADEA against
Tankinetics and the individual Defendants, and faitarstate a claim for relief as to the common
law claims of constructive fraud, promissoryoggiel, and negligent supervision. Plaintiff argues
Tankinetics is an employer because it is an “integrated enterprise” with Strand, statutory
construction of the ADEA imposes liability on indiual Defendants, and his complaint sufficiently
states a claim for negligent supervision. The Court discusses the sufficiency of each claim below.

A pleading that states a claim for relief mustude a “short and plain statement of the claim
showing that the pleader is entitled to relief.” dF&. Civ. P. 8(a)(2).Federal Rule of Civil
Procedure 12(b)(6) provides an avenue for dismigsapleading on grounds that it “fail[s] to state
a claim upon which relief can be granted.” FRd.Civ. P. 12(b)(6). “To survive a motion to
dismiss, a complaint must contain sufficient factual matter, accepted as true, to ‘state a claim to
relief that is plausible on its face.”Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiigll

Atlantic Corp. v. Twomb|ys50 U.S. 544, 570 (2007)). “A claim has facial plausibility when the
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plaintiff pleads factual content that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct allegeldi” In ruling on a 12(b)(6) motion, a court accepts
as true all of the factual allegations containeal@omplaint and reviews the complaint to determine
whether its allegations show thae pleader is entitled to relieSchaaf v. Residential Funding
Corp., 517 F.3d 544, 549 (8th Cir. 2008)he court is to consider only the pleadings and “materials
that are necessarily embraced by the pleadings and exhibits attached to the coriighainey v.
Guys, Inc. 700 F.3d 1118, 1128 (8th Cir. 2012) (internal quotation omitted). Accordingly, the
Court’s analysis of Defendants’ arguments fanaissal under Rule 12(b)(6) is limited to a review
of the complaint and Plaintiff's EEOC Right-to-Ske¢ter, which is attaddd to the complaint as
Exhibit 1. The affidavits and other materialdmitted in support of Defendants’ motion to dismiss
on other grounds were not considered.
1. ADEA

Defendants seek to dismisaitiff’'s ADEA claims against Tankinetics and the individual
Defendants because they are not “employarbjest to ADEA liability. Under the ADEA, only
“employers” are prohibited from discriminating agstian employee on the basis of age. 29 U.S.C.
8 623(a). Thus, to state facts nesary to a potential finding of liability, a plaintiff must assert that
the defendants were “employers” as defined leystlatute. The ADEA defines an “employer” as
“a person engaged in an industry affecting commerce who has twenty or more employees for each
working day in each of twenty or more calendaeks in the current or preceding calendar year .
.. [and] any agent of such person.” 29 U.S.C. § 630(b).

Plaintiff alleges that Tankinetics is an emplgyes defined by the ADEA, and the “principal

of Agent Separate Defendant Stran(Doc. 1, p. 2). He also allegighat he worked for Tankinetics
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in a variety of positions over a period of maygars. Defendants admit that Tankineticans
employer under the ADEA, but they argue Tankinetics wa® laitiff's employer and therefore
cannot be held liable. Defendants also argaettiere are no allegations Tankinetics directed or
influenced Strand to discharge Plaintiff. (DA, p. 7). As explained above, when ruling on a
motion to dismiss under Rule 12(b)(6), the Coulitigted to examining the complaint to determine
whether sufficient facts have been set forth by RBféthat, if proven true, would entitle the plaintiff
to relief. Any further inquiry into the factualr legal sufficiency of such allegations is not
appropriate at this time. Whether Tankineticswetually Plaintiff’'s employer—either directly or
through an agency relationship with Strandidawhether Tankinetics affected Plaintiff's
termination in any way are factual disputes that are potentially relevant at the summary judgment
or trial stage of the proceedings. For now, t@r€cannot and will not engage in an analysis of
disputed facts, and instead must assume the fastatad by Plaintiff to be true. Therefore, solely
for the purpose of ruling on Defendants’ motion to dismiss under Rule 12(b)(6), the Court will
assume Tankinetics was Plaintiff's employer. Biesethis assumption, Tankinetics fits within the
statutory definition of an “employer,” and therefétaintiff has stated a alisible claim for relief
under the ADEA against Tankinetics.

In the second part of their argument for dssal of Plaintiff SADEA claims, Defendants
assert that the individual Defendants are not liable as “employers” because individuals cannot be
held personally liable under the ADEA. In the complaint, Plaintiff alleges that the individual
Defendants are liable as agents of his employer under 8§ 630(b). He further alleges that each
individual defendant had the ability to makeqmnel decisions and is an “employer” under the

ADEA. (Doc. 1, pp. 2-3). Aftereviewing the complaint and relevant case law, the Court
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concludes that Plaintiff failed to state a plausible claim under the ADEA against the individual
Defendants because individuals cannot be held personally liable under the ADEA.

Plaintiff argues that statutory constractiof the ADEA imposes$iability on individual
agents of an employer. Thgghth Circuit has not specifically ruled on individual liability under
the ADEA, but it has explicitly held that supeisis may not be held individually liable under Title
VI, a similar federal discrimination statuté&Spencer v. Ripley Cnty. State BahR3 F.3d 690,
691-692 (8th Cir. 1997) (per curiam). As Title VIl and the ADEA define “employer” in a
“substantially identical manner, enhardt v. Basic Inst. Te¢h5 F.3d 377, 380 (8th Cir. 1995), it
is likely that the Eighth Circuit would follow the majority rul&ccord Stevenson v. Brod Dugan
Paint and Wall Covering934 F. Supp. 1131, 1133 (E.D. Mo. 199®&)Ithough the Eighth Circuit
has yet to definitely state that . . . individual liability cannot be imposed under . . . the ADEA, its
holdings [in other cases] clearly indicate that such a holding will ultimately be made.”). Plaintiff
has failed to cite any convincing legal authootyargument in support of his proposition, or to
otherwise indicate that the Eighth Circuit wabtibld individuals personally liable under the ADEA,
but not Title VII. The Court ids Plaintiff's interpretation of the ADEA untenable, and agrees with
the majority rule that liability under the ADEA cannot attach to individuals in their personal
capacities.See, e.gBirkbeck v. Marvel Lighting Corp30 F.3d 507, 510 (4th Cir. 1994) (“[W]e
read 8 630(b) as an unremarkable expressimspbndeat superior—that discriminatory personnel
actions taken by an employer’s agent may create liability for the employéill&y; v. Maxwell’s
Int’l, 991 F.2d 583, 587 (9th Cir. 1993) (referring to the numerosity requirement and noting, “[i]f
Congress decided to protect small entities withtéthresources from liability, it is inconceivable

that Congress intended to allow civil lilty to run against individual employees®ee also Young-
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Parker v. AT&T Mobility, LLC 2009 U.S. Dist. LEXIS 40472, at *1 (E.D. Ark. Apr. 29, 2009)
(“Plaintiff's . . . ADEA claims against [defenddritil as supervisors are not individually liable
under . . . the ADEA.").

Because the Court has deteradrthat individuals are not subject to liability under the
ADEA, the Court finds that the complaint fails to state a plausible claim under the ADEA against
Defendants Guess and SchwarAccordingly, the Court granthe motion to dismiss as to the
ADEA claims against these Defendants.

2. Promissory Estoppel

Defendants contend that Plaintiff has failedtizte a claim for promissory estoppel because
Plaintiff has not alleged detrimental reliance and because enforcement of the alleged promise avoids
no injustice. Arkansas adheres to the black-letter law on promissory estoppel found in the
Restatement (Second) of Contsagt90, which provides, “[a] prase which the promisor should
reasonably expect to induce action or forbearance on the part of the promisee . . . and which does
induce such action or forbearance is binding ifstipe can be avoided only by enforcement of the
promise.” See DePriest v. AstraZeneca Pharmaceuticals, B¥1L S.W.3d 168, 179-80 (Ark.

2009). A plaintiff “must prove thah good faith he relied on some act or failure to act by the other
party and, in reliance on that act, suffered some detrimnE Props. of N.W. Ark., Inc. v. Lowell

Inv. Partners, InG.280 S.W.3d 1, 30 (Ark. 2008).

® As the Court has determined that it lacks personal jurisdiction over Defendants Angle and
McManus, the Court’s ruling isoofined to the defendants over whom the Court has jurisdiction.
However, if the Court did have personal jurisdiction over Angle and McManus, the Court would
analogously dismiss the ADEA claims against them on grounds that the ADEA does not permit
individual liability.
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Plaintiff alleges the following facts in as8ag his promissory estoppel claim: Guess, on
behalf of all Defendants, orally promised Ptdfrcontinued employment for at least three years
from August of 2010; Guess made the promise to induce Plaintiff to switch positions from Plant
Manager to E&E; Plaintiff relied on the promiaad moved to E&E; and finally, Plaintiff was
terminated prior to August of 2013. (Dod, pp. 7-8). Other factual allegations indicate Plaintiff
continued to work at Defendants’ facility larrison and was making the same amount of money
after he switched positions. Aside from the faat tPlaintiff left his posion as Plant Manager and
accepted a new position in E&E, the complaint is devoid of any allegations regarding other actions
taken or opportunities foregone as a result of Plaintiff's reliance.

The Court finds that based on the foregoing allegations, the complaint fails to give rise to
a plausible inference that Plaintiff is entitled thafbased on a theory of promissory estoppel. The
complaint contains no facts suggesting thairRiff suffered a detriment by switching positions.

Cf. Scholtes v. Signal Delivery Serv., Ji&8 F. Supp. 487, 492 (W.D.Ar1982) (noting that in

the employment context, detrimental reliance “could be shown by establishing that plaintiff ‘passed
up’ other favorable employment opportunities, faau@ple, relocated at [the employer’s] instance,

or reasonably incurred certain expenses in reasonable reliance upon [the plaintiff’'s] continued
employment”). While the complaint does allege that Plaintiff was terminated from employment
prior to August 2013, there are no facts to indiddiat by switching positions, he gave up any

guaranteed duration of employment in his forp@sition as Plant Manager. Based on the alleged

" The Court notes Plaintiff alleges he was “unjustly terminated,” however, this is a legal
conclusion that is not entitled to an assumption of trAghcroft 556 U.S. at 678 (“[T]he tenet that
a court must accept as true all of the allegations contained in a complaint is inapplicable to legal
conclusions.”).
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facts, it appears to the Court that Plaintiff \easat-will employee who could have been discharged
from employment at any time, whether he was Plant Manager or working in E&E. Furthermore,
nothing in the complaint supports an inference that injustice can be avoided only by enforcing
Defendants’ promise. Defendanisbtion to dismiss Plaintiff’ gromissory estoppel claim should
therefore be granted.
3. Constructive Fraud

Defendants argue that the complaint failsamequately allege a claim of relief for
constructive fraud. The doctrine of constructiveiftas a variant of traditional fraud that is based
upon “a breach of a legal or equitable duty whiatespective of moragjuilt, the law declares
fraudulent because of its tendency to deceive oth8af v. Hosto & Buchan, PLLG@72 S.W.3d
324, 332 (Ark. 2010). The breach of such certatredwgives rise to a presumption of fraud—and
thus constitutes constructive or “legal” fraudvea though the breaching party lacked any intent
to deceive.See Bain v. Deall75 S.W.2d 708, 713 (Ark. 1972) (“Constructive fraud, sometimes
called legal fraud, is nevertheless fraukh@ugh it rests upon presumption and rests less upon
furtive intent than does moral fraud. It is presurfrech the relation of the parties to a transaction
or from the circumstances under which it takes place.”). Constructive fraud is a limited cause of
action that applies only in certain situations veéhene has a particular legal or equitable duty, and
“[a]bsent special circumstances or a speciatieiahip between the parties, the doctrine does not
apply.” TEC Floor Corp. v. Wal-Mart Stored F.3d 599, 602 (8th Cir. 1993) (applying Arkansas
law). Accordingly, to survive a motion to dismiss failure to state a claim for relief, a claimant
must allege sufficient facts to indieahat the doctrine is applicabl8ee Born372 S.W.3d at 332

(affirming dismissal of constructive fraud clammere the court could slcern no duty owed by the
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defendant to the plaintiffiViseman v. Batchelp864 S.W.2d 248, 250 (Ark. 1993) (same).

Plaintiff alleges the following factual underpings in support of constructive fraud: Guess,
on behalf of all Defendants, falsely representdélamtiff that he would have employment until at
least August of 2013; Guess did kabw whether this representation was true, yet he asserted it as
true; Plaintiff relied on the misrepresentatiomi® detriment; and Guess’s misrepresentation was
without moral guilt or evil intent(Doc. 1, p. 8). The Court finds that these allegations fail to state
a claim for relief under constructive fraud. Pldirfailed to allege even the mere existence—much
less breach—of a legal or equitable duty owed bifedaants to Plaintiff, and the complaint does
not otherwise provide a sufficient factual basisupport such allegations. Moreover, Plaintiff's
constructive fraud allegations are scarcely more &hdtjhreadbare recitglof the elements of a
cause of action, supported by mere conclusorgstants” that the Supreme Court has repeatedly
deemed insufficierit.lgbal, 556 U.S. at 678 (citingwombly 550 U.S. at 555). A claim for fraud
must include an assertion of damages incurretiene must be some factual foundation for such
damages set out in the complaint. Here, the @dostrves no such allegations or factual basis. The
only grievance complained of is wrongful disclefgpom employment, and the Court fails to see
how this allegation constitutes damages as a resBhaintiff’'s reliance on any misrepresentation
by Defendants. The Court also has doubts that Plaintiff has alleged any misrepresentation of
material fact that would give rise a cause of action for constructive fraud, as Arkansas courts have
consistently held that “promises of future conduct in a contractual setting [are] not

misrepresentation[s] that givise to fraudulent conduct.3. Cnty, Inc. v. First W. Loan Co871

8 Under the Federal Rules of Civil Procedutiegations of fraud or mistake must be pleaded
with particularity. Fed. R. Civ. P. 9(b). Hower, the parties did not address the issue and
Plaintiff's constructive fraud claim fails toemt even the lower standard of notice pleading.

-18-



S.w.2d 325, 327 (Ark. 1994) (statement that lendefccget developer some financing was not a
commitment to do so, but even if it were, it could not support a claim for constructive Paud);
Transport, Inc. v. Ark. Blue Cross & Blue Shiggé8 S.W.2d 33, 36 (Ark. 1993) (listing cases).

Because the complaint lacks a sufficient basis for the Court to conclude that constructive
fraud applies in this case and fails to adequatihge any damages, Plaintiff's constructive fraud
claim must be dismissed.

4. Negligent Supervision

Defendants argue Plaintiff failed to state araléor negligent supervision. In the complaint,
Plaintiff alleges that Tankinetics and Strand are liable for their negligent supervision of Guess,
Schwarz, and McManus. Under Arkansas laweaployer is subject to direct liability for the
negligent supervision of “unfit, incompetent, or unsuitable employees” whose tortious conduct
injures a third party Sparks Reg’l Med. Ctr. v. Smjth76 S.W.2d 396, 397 (Ark. Ct. App. 1998)
(quoting 27 Am. Jur. 2&mployment Relationsh§ 472 (1996)). However, an employer is not
liable for negligently supervising an empé®y whose conduct is outside the scope of the
employment unless the employee’s conduct was foreseeable to the empRegions Bank &
Trust v. Stone Cnty. Skilled Nursing Facility, |79 S.W.3d 107, 115 (Ark. 2001). An employer’s
liability “rests upon proof that the employer knewthirough the exercise of ordinary care, should
have known that the employee’s conduct would subject third parties to an unreasonable risk of
harm.” Madden v. Aldrich58 S.W.3d 342, 350 (Ark. 2001). Therefoto state a cause of action
for negligent supervision, a plaintiff must pleadd prove that the employer had some form of
notice that the employee posed a danger to otliegions Bank49 S.W.3d at 116.

Here, the complaintincludes the following allegations as to Plaintiff's negligent supervision
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claim: Tankinetics and Strand owed a duty taimiff to properly supervise its officers and
management; they “would have . . . known that [Guess, Schwarz, and McManus] are an
unreasonable risk of harm to third parties through misrepresentations to their employees, and
instruction to illegally discriminate against older employees;” Tankinetics and Strand breached their
duty by failing to conduct performance reviews and “failing to take corrective action when
employees made oral misrepresentations andigatraction to illegally discriminate against older
workers;” and “Plaintiff suffered unjust result®ifn Defendants’ oral misrepresentations and an
adverse employment action” from the alleged failure to supervise.

The foregoing allegations do not state a plausible claim that Tankinetics and Strand were
negligent in supervising Guess, Schwarz, or McManus. The complaint does not allege sufficient
facts to indicate that Tankinetiaad Strand had any prior notice that Guess, Schwarz, or McManus
would act in a way that would subject third parteean unreasonable risklvdirm. Plaintiff alleges
that Tankinetics and Strand were put on notice by “misrepresentations to their employees” and
“instruction to illegally discriminate.” These arethxact same actions that Plaintiff alleges caused
him harm. It is not just implausible, but impossible for an action to simultaneously occur and
provide prior notice that it might occur. Wut alleging that an employer knew or should have
known that its employee’s conduct posed an unreé@mnigk of harm to others, Plaintiff cannot
sustain a cause of action for negligent supervisg@gee Regions Baj$9 S.W.3d at 116 (rejecting
a claim for negligent supervision of an employee where the employee was a newly hired and
untrained nurse’s aide who sexually assaultedécegnatose female patient, because there was no
notice that the employee posed sudamager and the act was not foreseeaBledter v. Harshfield

948 S.W.2d 83 (Ark. 1997) (upholding summary judgment for employer on a negligent retention
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claim, where the plaintiff failed to present prabét the employer was on notice that a radiology
technician might commit a sexual assault against a patient).

Furthermore, it is unclear what tortious &taintiff is alleging tlat Guess, Schwarz, or
McManus committed that could subject Tankinetiug &trand to liability for negligent supervision.
In Arkansas, only an employedtstiousconduct can subject an employer to liability for failure to
supervise. See, e.g.Madden 58 S.W.3d at 353 (Ark. 2001) (actual frauRegions Bank49
S.W.3d at 116 (sexual assaulm. Auto. Auction, Inc. v. Titswortii30 S.W.2d 499, 501 (Ark.
1987) (assault and battergge also Montize v. Pittman Props Ltd. P’ship N&1B F. Supp. 2d
1052, 1057 (W.D. Ark. 2010) (applying Ransas law and dismissingaoh where Plaintiff failed
to plead a tortious act). The complaint is siEsito any action at all by Schwarz or McManus. The
only tortious action alleged is that Guess constructively defrauded Plaintiff. Even if constructive
fraud could support a claim for negligent superviSidtaintiff still failed to allege any facts
indicating that Tankinetics and Stramad any prior notice that Guess eds risk of harm to others.
Cf. Madden 58 S.W.3d at 352 (even though employer had no personal knowledge of employee’s
fraudulent intentional misrepresentations to clients, prior complaints about the employee’s
performance and knowledge that the employeephadously misused client funds put employer
on notice of the risk of harm).

In support of his argument that he has suffittygpleaded a claim of negligent supervision,
Plaintiff contends the Supreme Court cas&nited States v. Burk&04 U.S. 229, 239 (1992),

stands for the proposition that “fagilead [sic] by a plaintiff asgerg his legal rights were violated

® The Court is unaware of any Arkansas case law recognizing constructive fraud as a
sufficient basis for a negligent supervision claim.
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by a defendant and he is entitled to compensatanyages is enough for a tort claim." (Doc. 13,
p. 4). The Court finds Plaintiff's reliance Buirkeis misplaced. IBurke the Supreme Court held
that for tax purposes, damages received in settieaia Title VII clam are not excludable from
gross incomeBurke 504 U.S. at 242. The issue was wieetsuch damages qualified for special
exclusion from gross income under 26 U.S.A08(a) as “damages received . . . on account of
personal injuries . . . .Id. at 234. Accordingly, the Court fails to see Hdwkehas any relevance

to this Court’s consideration of whether the fadlsged in the complaint sufficiently state a claim
for negligent supervision under Arkansas common law.

There are no allegations that indicate Tankisetiod Strand had any information that would
have led them to conclude that Guess might bdipposed to harm others, much less that he would
make recklessly false representations about the duration of Plaintiff's employment. Even if the
complaint included such allegations, Plainfifiled to sufficiently plead proximate cause or
damages. Therefore, the Court must dismiss Plaintiff's negligent supervision claim.

I11. Conclusion

For the foregoing reasons, turt will: (1) grant Defendants’ motion to dismiss for
insufficient service of process and lack ofrqmmal jurisdiction as to Defendants Angle and
McManus; (2) grant Defendants’ motion to dissfor failure to state a claim under the ADEA as
to Defendants Schwarz and Guess only, and deay 6 Defendant Tankinetics; and (3) grant
Defendants’ motion to dismiss Plaintiff’'s prasory estoppel, constructive fraud, and negligent
supervision claims as to all Defendants, as Plaintiff has failed to state a claim for relief under
Arkansas common law. Although Plaintiff's respenscluded a cursory request for leave to amend

the complaint to properly plead a sawf action, the request fails to comply with Local Rule 5.5(e),
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and therefore the request is dahi Accordingly, Defendants Angle, McManus, Guess, and Schwarz
should be dismissed as parties to this actaanthe Court lacks juwiliction over Angle and
McManus and there are no remaining claims assagathst Guess or Schwarz. Plaintiff’'s claims
against Defendants Tankinetics and Strand for age discrimination under the ADEA remain.

IT IS HEREBY ORDERED that Defendantshotion to dismiss (Doc. 9) should be
GRANTED in part and DENIED in part. Defdants’ motion to dismiss the complaint as to
Defendants Angle and McManus is GRANTED fosufficient service of process and lack of
personal jurisdiction, and this action is DISED WITHOUT PREJUDICE as to Defendants
Angle and McManus.

IT IS FURTHER ORDERED that Defendants’ tiom to dismiss Count | of the complaint
for failure to state a claim for relief under the ADEA is GRANTED as to Defendants Guess and
Schwarz, and DENIED as to Defendant Tankinetics.

IT IS FURTHER ORDERED that Defendants’ tiam to dismiss Count Il of the complaint
for failure to state a claim for relief under tAe&kansas common law of promissory estoppel is
GRANTED, and the claim is DISMISSED WITHOUT PREJUDICE.

IT IS FURTHER ORDERED that Defendants’ timm to dismiss Count Il of the complaint
for failure to state a claim for relief under the Arkansas common law of constructive fraud is
GRANTED, and the claim is DISMISSED WITHOUT PREJUDICE.

IT IS FURTHER ORDERED thddefendants’ motion to dismiss Count IV of the complaint
for failure to state a claim for relief under the Arkansas common law of negligent supervision is

GRANTED, and the claim is DISMISSED WITHOUT PREJUDICE.
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IT IS SO ORDERED this 24th day of September, 2013.

S T Hethes. H

P.K. HOLMES, Il
CHIEF U.S. DISTRICT JUDGE
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