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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
HARRISON DIVISION

UNITED STATESOF AMERICA PLAINTIFF

V. Case No. 3:13-CV-03105

IN THE MATTER OF THE ESTATE OF

STACEY M. JOHNSON, Deceased DEFENDANT
ORDER

On April 21, 2014, the Court entered an ortle show cause (Doc. 11) in which it
directed the United States to supplement its petition of removal by filing an affidavit or other
document on the record asserting a proper statiasis for removal, on or before May 1, 2014.

The United States filed a supplement isp@nse to the Court’'s order (Doc. 12) on May
1, 2014. In the supplement, the United Stateficated that the Court’'s order raised four
guestions: (1) whether the Court has subject mattesdiction, (2) whether the United States is
entitled to remove its claim under § 1441, (3) whethd 444 is an applicébd removal statute,
and (4) whether removal of part of the probatatter is appropriate(Doc. 12, p. 2). This
misconstrues the Court’'s ordeRather, in the order, the Couwstia sponte raised the singular
issue of whether, assuming thaiginal jurisdiction exists, the Court has removal jurisdiction
over this matter. The Court pointed out tahhough the United Statgairported to exercise a
right to removal under 28 U.S.C. 88 1441 a4, those statutes authorize removal by a
defendant, and the United States was the party egpartlaim against the Estate in state court.
Therefore, the petition of removal (Doc. 1) wadident in that it failed to adequately plead
removal jurisdiction. Accordingly, the Cduiordered as follows: “The Court therefore

DIRECTS the United States to suppient its petition of removal Hyling an affidavit or other
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document on the record with this Court asseréimpgoper statutory basis for removal.” (Doc. 11,
p. 3).
The supplement in response filed by the UnBéates fails to set fth a proper statutory
basis for removal. A significarportion of the response is devoted to the issue of original
jurisdiction, which was not an issue raised by @wurt. With respect to the issue of removal
jurisdiction, the United Statesserts that it “shoulthe allowed to remove to federal court for
determination the Executrix’ [sic] Objection to Claim under 28 U.S.C. § 1441(a).” (Doc. 12, p.
4). 1t further contends that htiugh it is listed as the &htiff in this casethe United States “is
in effect defending its claim in responsette Executrix’s Objection to Claim.”ld. Also,
“[b]ecause the matter is not the routine law sud] [@here a plaintiff sues a defendant, arguably,
the matter is removable to Federal Court purst@section 1441, because there is original and
subject matter jurisdiction pursuant to 28 U.S.C. § 134%.” The United States failed to file
any affidavits or other documentation in support of these assertions.
These assertions do not establish tieshoval is appropriate under 8 1441. Section
1441(a) requires more than just the existencerigfinal jurisdiction for removal to be proper.
The statute provides, in full:
Except as otherwise expresslhyopided by Act of Congress, any
civil action brought in a State cowt which the district courts of
the United States have origingirisdiction, may be removed by
the defendant or the defendantsitie district court of the United
States for the district and dséion embracing the place where such
action is pending.

28 U.S.C. § 1441(a).

Here, the United States has failed to prouite Court with any authority to support its

assertion that it is “the defendant” in the stagart action, within the meaning of § 1441(a). Nor
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has the United States provided any authority to support its contention that removal of an
objection to a claim brought by thénited States in a probate proceeding qualifies as “any civil
action” within the meaning of 8§ 1441(a). The Court cannot, therefore, exercise removal
jurisdiction in this case.

Accordingly, as the Court lacks removal jurgdtbn over this disputehis case is hereby
REMANDED to the Probate Court of Baxter County, Arkansas.

IT IS FURTHER ORDERED that any other tiams that remain pending are DENIED
AS MOOQOT.

IT IS SO ORDERED this 2nd day of May, 2014.

3D T Hothes, I

P.K. HOLMES, Il
CHIEFU.S.DISTRICT JUDGE




