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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
HARRISONDIVISION

DEBRA J. PRICE PLAINTIFF
VS. Civil No. 314-cv-3028MEF
CAROLYN W. COLVIN, DEFENDANT

Commissioner of Social Security Administration

MEMORANDUM OPINION

Plaintiff, Debra J. Price, brings this action under 42 U.S.C. 8405(g), seeking judi@al of
a decision of the Commissioner of the Social Security Administration (“Commig3ideaying
her claim for disability insurance benefits (“DIBUnde Title Il of the Social Security Act
F(hereinafter “the Act”), 42 U.&. 8§ 423(d)(1)(A). In this judicial review, the court must
determine whether there is substantial evidence in the administrative recstgpport the

Commissioner’s decisioitee 42 U.S.C. 8§ 405(Q).

l. Procedural Background:

Plaintiff filed her application for DIB on March 17, 2010, alleging an onset date ob@xrct
15, 2003, due to seizures, right knee injury, torn and sewastedor cruciate ligamentACL”"),
numbness in right shoulder, arm, hand and wrist, nerves and amxégtial breakdown, and back
problems. (T. 318) Plaintiff stopped working besathe company closedShe had a breakdown
and did not return to work. (T. 319laintiff's application was denied initially ad on

reconsideration. (T145-147, 152154) Plaintiff then requested an administration hearing, which
1
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was held in front of Administrative Law Judge (“ALJ”), Hon. Edward M. Starr, on May 18, 2011.
Plaintiff was present and represented by counsel.

At the time of the hearingPlaintiff was56 years of age and had graduatesn high schoal
(T. 319) Herpast relevant work experience included workasga sales person for mobile homes
from 1993 until October 15, 2003. (320) At the hearing, Plaintiff's counsel requested and the
ALJ approved to amend the date of onset to July 10, 2008. T. 69

On June 10, 2011, the ALJ found Plaintiff's fracture of the right tibia severe. (T. 122) The AL
concluded Plaintiff was not disablé&@m July 10, 2008, througherdate last insured, December
31, 2008. (T. 126)

Plaintiff appealed this decision to the Appeals Council, and said request for veasaygvanted
on October 20, 2011, as the Appeals Council determined the ALJ’s decision was not supported by
substantial evidenceThe Appeals Council determined the decision needed to be remanded to
obtain vocational evidence sufficient to allow a comparison of Plaintiff's rdsidnational
capacity (“RFC”)with the physical and mental demarafsher past relevant work as a mobile
home salgserson in accordance with DOT 279.3%b4, gaeral merchandise salesperson, since
Plaintiff testified she dishot prepare the paperwork. (T. 134eTAppealouncil alsdfound the
ALJ erred when he failetb considethe testimony of Helen Garrisoanon-medical third party.

(T. 134-135)

On December 18, 2012 second hearing was hétdfurther develop the vocational evidence
sufficient to allow a comparison of the Plaintiff=C with the physical demals of her past
relevant work. (T. 63)On February 14, 2013, the ALJ issued a second Decisionfant
Plaintiff's fractured lower limksevere, however found Plaintiff's seizures, right knee torn ACL,

nerves, anxiety, back problems, and numbness in the right shoulder, arm, hand, andtwrist



severe, as tlse impairmentslid not cause more than a miningddect an her ability to perform
basic work activities(T. 16) Considering the Plaintiff's age, education, work experience, and the
RFC based upon all of her impairments, the ALJ concluded Plaintiff was not disatnteduty
10, 2008, through her date last insured, December 31, 2008. The ALJ determined Plaintiff had the
RFC to perform light workexcept she could occasionally climb, balance, crawl, ksteep, and
crouch (T. 17)

Plaintiff appealed this decision to the Appeals Council, but said request for reagedewied
onJanuary 22, 2014. (T-8) Plaintiff then filed this action on Meh 21, 2014. (Doc. 1) This case
is before the undersigned pursuant to consent of the parties 6j[Buth parties have filed briefs,

and the case is ready for decision. (Ddrtahd 11)

1. Applicable L aw:

This court’s role is to determine whether substantial evidence supports the Comeniss
findings. Vossen v. Astrue, 612 F.3d 1011, 101@th Cir. 2A0). Substantial evidence is less than
a preponderance but it is enough that a reasonable mind would find it adequate to support the
Commissiongs decision.Teague v. Astrue, 638 F.3d 611, 614 (8th Cir. 2011). The Caonust
affirm the ALJ’s decision if the record contains substantial evidence to suppBtadkburn v.
Colvin, 761 F.3d 853, 858¢h Cir. 2014). As long as there is substantial evidencenmriecord
that supports the Commissioner’s decision, the court may not reverse it sicgugdsubstantial
evidence exists in the record that would have supported a contrary outcome, or because the c
would have decided the case differentiiller v. Colvin, 784 F.3d 472, 477 (8th Cir. 2019n
other words, if after reviewing the record it is possible to draw two inconsgisitions from the
evidence and one of those positions represents the findings of the ALJ, we mushafifxhd's

decision Id.



A claimant for Social Security disability benefits has the burden of proving laibiliis by
establishing a physical or mental disability that has lasted at least orengetfnat prevents him
from engaging in any substantial gainful activityearsall v. Massanari, 274 F.3d 1211, 1217
(8th Cir. 2001);see also 42 U.S.C.8 423(d)(1)(A) The Act defines “physical or mental
impairment” as “an impairment that results from anatomical, physiological, or pegcia
abnormalities which are demondil@a by medically acceptable clinical and laboratory distjo
techniques.” 42 U.S.C. £3(d)(3) A Plaintiff must show that his or her disability, not simply
their impairment, has lasted for at least twelve consecutive months.

The Commissioner’s regulations require her to apply adtep sequential evaluation process
to each claim for disability benefits: (1) whether the claimant has engagedsitastial gainful
activity since filing his or her claim; (2) whether the claimant has a severealgrsd/or mental
impairment or combination of impairments; (3) whether the impairment(s) meet draqua
impairment in the listings; (4) whether the impairment(s) prevent the claimant from ishg
relevant work; and, (5) whether the claimant is able to perform other work intiveah@conomy
given his or her age, education, and experierga 20 C.F.R. § 404.1520@@). Only if he
reaches the final stage does the fact finder consider the Plaintiff's agstied, and work
experience in light of hisr her residual functional capacit$eee McCoy v. Schweiker, 683 F.2d

1138, 1141-42 (8th Cir. 1982): 20 C .F.R. § 404.18%8)(V).

1. Discussion:

The Court must determine whether substantial evidence, taking the reaosdhake, supports
the Commissiongs decision that Plaintiff had not been disabled from the alleged date of onset
July 10, 2008 through her last date insured, December 31, 2008. Plaintiff raises four issues on

appeal, which can be summarized as: (A) the ALJ failed to fully and fairlyapetres record; (B)



the ALJ erred in his determination of the severity of Plaintiff's impairme@jsthe ALJ erred in

his Polaski analysis; and, (D) The ALJ erred in his RFC determination. (Doc. 10, pp. 10-20)

In order to qualify for DIB, a claimant must show that he or she became disabled Haring t
period in which he or she met the DIB requireme&tsimons v. Massanari, 264 F.3d 751, 755
(8th Cir. 2001). A claimant who becomes disabled after the expiration of her instusdssteot
entitled to DIB.Pyland v. Apfel, 149 F.3d 873, 876 (8th Cir. 1998). Thus, the period of review is
from July 10, 2008, the alleged onset date, throDghember31, 20®, Plaintiff's last insured
date

The Court has reviewed tlantire transcript. The complete set of facts and arguments are
presented in the parties’ briefs and the ALJ’s opinion thegare repeated here only to the extent

necessary.

A. Fully and fairly develop therecord:

Plaintiff asserts the ALJ failed to fullgnd fairly develop the record when the ALJ failed to
orderan additional consultative examination regarding Plaintiff’'s anxiety disondéfaled to
interpret the meaning dprolonged.”(Doc. 1Q pp. 1011) The ALJ owes a duty to Rlaintiff to
developthe record fully and fairly to ensure his decision is an informed decision based oeisuffi
facts.See Sormo v. Barnhart, 377 F.3d 801, 806 (8th Cir. 2004). In determining whether an ALJ
has fully and fairly developed the record, the proper inquirnyhsther the record contained
sufficient evidence for the ALJ to make an informed deciste@eHaley v. Massanari, 258 F.3d
742, 748(8th Cir. 2001). The ALJ is only required to develop a reasonably complete remrd.
Clark v. Shalala, 28 F.3d 828, 830 (8th Cir. 199#fter reviewing the record, the undersigned
finds the record contained sufficient evidence for the ALJ to make an idodacision, thus

remand is not necessary.



“A disability claimant is entitled to a full and fawearing under the Social Security Act.
Halverson v. Astrue, 600 F.3d 922, 933 (8th Cir. 2010) (internal quotations and citation omitted).
Where“the ALJ's determination is based on all the evidence in the record, including thalmedic
records, observations of treating physicians and others, and an individual's own desufipis
limitations,” the claimant has received tull and fair hearing.1d. (internal quotations and citation
omitted).“The ALJ is required to order medical examinations and ¢edysf the medical records
presented to him do not give sufficient medical evidence to determine whethaaithant is
disabled.”ld. (internal quotations and citation omitted).
While the ALJ has an independent duty to develop the record in a secialty
disability hearing, the ALJ is not requiretb‘seek additional clarifying statements
from a treating physician unless a crucial issue is undevefo@armo [v.
Barnhart], 377 F.3d [801,] 806 [(8th Cir. 2004)]. The Commissitseegulations
explain that contacting a treating physician is necessary only if the to@oords
are “inadequate for us to determine whether [the claimant is] disabled” such as
“when the report from your medical source contains a conflict or ambiguity that
must be reslved, the report does not contain all the necessary information, or does
not appear to be based on medically acceptable clinical and laboratory diagnostic
techniques.” 20 C.F.R. §8404.1512(e), 416.912(e).

Goff v. Barnhart, 421 F.3d 785, 791 (8th Cir. 2005).

Plaintiff argues the ALJ erred when he failed to order a mental examinatiordinggar
Plaintiff's alleged anxiety disorder. The Plaintiff testified she did not hawstary of mental
health treatment anithe record did not contain any mental heakticords. After reviewing the
record the Court found no medical evidence, diagnostic testing, or treatment &mtwaarr
psychological consultative examination. While the ALJ does have a duty to fullyaahd f
develop the record, the Plaintiff has the burden of persuasion to prove disability and dsemonstr
her RFC, even when the burden shifts to the ALJ at stepStimano v. Barnhart, 377 F.3d at 806.

The Plaintiff also argues the ALJ misunderstood the interpretatitpraibnged standing and

walking.” (Doc. 10p. 11) The Plaintiff’'s argument is without merit. Plaintiff argues the ALJ did



not understand the meaning of the wdpdolonged,” however, lte Plaintiff also argues the
decision should be reversed and Plaintiff should be awarded benefits. (Doc. 10, p. 18)

The undersigned has reviewed the record and timels2cord contained sufficiemvidence
for the ALJ to make an informed decision the evidence includethedical records, opinion
evidence, treatment records, testimony, the Plaintéf®rts she submitted to the Commissioner,
and diagnostic testingThe Plaintiff has not demonstrated unfairness or prejudice resulting from
the ALJ’s failure toorder additional consultative examinatidagurther develop the reabor his
alleged misunderstanding of the wépdolonged.” Such a showing is required in order for a case
to be reversed and remand8&ek Onstad v. Shalala, 999 F.2d 1232, 1234 (8th Cir. 1993@psent

unfairness or prejudicgye will not reverse or remai

B. Severity of Impair ments:

Plaintiff argues the ALJ erred in his severity analysigon finding Plaintiff's nonrfracture
injuries severe(Doc. 1Q p. 11) The Commissioner uses a fatep evaluation to determine if a
claimant is disabledammonsv. Massanari, 264 F.3cht 754;See20 C.F.R. § 416.920(a)(4). Step
two of the evaluation states that a claimant is not disabledrimpairments are not “severe.”
Smmons, 264 F.3d at 754; 20 C.F.R. 8§ 416.920(a)(4). An impairment is not severe if it amounts
only to a slight abnormality that would nagsificantly limit the claimant’s physical or mental
ability to do basic work activitiesSee Bowen v. Yuckert, 482 U.S. 137, 153, 107 S.Ct. 2287, 96
L.Ed.2d 119 (1987);)d. at 158, 107 S.Ct. 2287 (O'Connor, J., concurring); 20 C.F.R. §
404.1521(a). If the impairment would have no more thamanal effect on the claimarst’ability
to work, then it does not satisfy the regment of step twdPage v. Astrue, 484 F.3d 1040, 1043
(8th Cir.2007). It is the claimarg’ burden to establish thaerimpairment or combination of

impairments are severklittlestedt v. Apfel, 204 F.3d 847, 852 (8th Ci2000). Severity is not an



onerous requirement for the claimant to mseetHudson v. Bowen, 870 F.2d 1392, 1395 (8th Cir.
1989), but it is also not a toothless standard, #wedEighth Circuithasupheld on nunmus
occasions the Commissiongfinding that a claimant failed to makhis showing. See, e.§age
v. Astrue, 484 F.3d at 10434; Dixon v. Barnhart, 353 F.3d 602, 605 (8th Ci2003);Smmons,
264 F.3d at 755Gwathney v. Chater, 104 F.3d 1043, 1045 (8th Cit997);Nguyen v. Chater, 75

F.3d 429, 431 (8th Cir.1996).

A “severe impament is defined as one whicsignificantly limits [the claimans] physical or
mental ability to do basic work activiti€sPelkey v. Barnhart, 433 F.3d 575, 577 (8th Cir. 2006)
(quoting 20 C.F.R. 8§ 404.1520(c)); see also 20 C.F.R. § 1521 (an impairment or combination of
impairments is not severe if it does not significantly limit a claimant’s physical or méiligl a
to do basic work activities)The impairment must result from anatomical, physiological, or
psychological abnormalities whiacan be shown by medically acceptable clinical and laboratory
diagnostic techniques. A physical or mental impairment must be established bglreedience
consisting of signs, symptoms, and laboratory findings, not only by [the claghstatement of
symptoms (see [20 C.F.R.] § 404.1527). 20 C.F.R. § 404.1508.

Plaintiff argues the AL&rred whenrhe failed to apply the special technique in evaluating
Plaintiff's mental impairment{Doc. 1Q p. 11) The Court has reviewed the record dinds the
record devoid of medical records regarding Plaintiff's alleged anxadtgged impairments may
not be considered severe when they are stabilized by treatment and otheewgsnenally
unsupported by the medical recot@bhnston v. Apfel, 210 F.3d 870, 875 (8th Cir. 2008¢e also
Mittlestedt v. Apfel, 204 F.3dat 852 (plaintiff bears the burden to establish severe impairments at
steptwo of the sequential evaluation). There is no error when an ALJ fails to exphgi an

impairment does not equal one of the listed impairments as long as the overalsicondd



supported by the recor@ee Pepper ex rel. Gardner v. Barnhart, 342 F.3d 853, 855 (8th Cir.
2003); Dunahoo v. Apfel, 241 F.3d 1033, 1037 (8th Cir. 200Thus, the ALJ appropriately
determined Plaintiff's anxiety and nerves would pose no more than a minimal effelcé on t
Plaintiff's ability to perform basic work activities.

Next, Plaintiff argues the ALJ erred when he failed to combine Plaintifiese kandankle
impairments, Plaintiff's right tibia plateau fracture and bone fragments witleparate complete
ACL tear and separate lateral meniscus tear, and her osteoarthritis mfridchae. (Doc. 10p.

13) Regarding Plaintiff’'s right knee fracture, Dfarik Sidani, orthopedic surgeon, observed
Plaintiff's right knee fracture was well healed and she had good mancteid her joint line on
August 25, 2008. (T. 448Yhile the ALJ did not find Plaintiff's ACL tear severe, throughout the
ALJ’s Decisionhe incorporated her ACL tear diagnoaisgltherestrictions the Bureau of Prisons
placed on Plaintiff throughout her sentence: cell on the first floor, a bottom bunlalestence,

arch supports, no prolonged standing, squatting, ladders, upper bunk, or lifting more than 15
pounds. (T. 18Fee Robinson v. Sullivan, 956 F.2d 836, 841 (8th Cir. 1992)uotingBenskin v.

Bowen, 830 F.2d 878, 883 (8th Cir. 1987)[a]n ‘arguable deficiency in opiniocmriting
technique’ does not require us to set aside an administrative finding when that defednm
bearing on the outcome”).

RegardingPlaintiff’s osteoarthritisand ankle impairments, Plaintiff did nallege thee
impairmentsn her application. While th2009 records from the Bureau of Prisons noted Plaintiff
was to receive an-xay of her ankle, thensereno xraysprovided. Moreover, even if the records
were provided the date wafter Plaintiff's last date insude December 31, 2008&Regarding her
osteoarthritis, the first mention was by Dr. Shannon Bfmld) state agency medical consultant,

on Septembe?, 2011. WhileDr. Browrfield did observe the-xays showed mild osteoarthritis
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of the knee and mild to moderate arthritis of the right ankle, he did not diagnosether wi
osteoarthritis, rather he diagnosed her with right knee pain status post injuligamentous tears
and right ankle pain. (T. 604 mere diagnosis is not sufficient to prove disahilgigsent some
evidence to establish a functional loss resulting from that diagr@essTrenary v. Bowen,
898F.2d 1361, 1364 (8th Cir. 199G urthermore, Dr. Browfireld did not state his opinion related
back to Plaintiff's date last insured.

Plaintiff had theburden of showing a severe impairment significantly limited her physical or
mental ability to perform basic work activitie€aviness v. Massanari, 250 F.3d 603, 605 (8th
Cir. 2001) The undersigned finds substantial evidesopported the ALJ’s determination of

Plaintiff's severe impairment of fractured lower lijdut not the other alleged impairments.

C. Polaski analysis:

Plaintiff contendghe ALJimproperly evaluatthe Plaintiff's subjectie complaints of pain
(Doc. 10, p. 9) Among the ALJ’s findings in his Decision was a finding that Plaintiff’ sdicedly
determinable impairmemould reasonably be expected to cause the alleged symptoms; however,
the claimant's statements concerning the intensity, persistence anddimitects of these
symptomgwere] not entirely credible for the reasons explained in this decision.”§TWhile
the ALJ employed a bit of Social Security boilerplate, the ALJ did appropreddiess Plaintiff's
credibility by examining and addressing the relevant medical evidence,aoplidocuments,
and testimony at the hearing in accordance with applicable regulationss rmtiddeighth Circuit

case law. (T. 15)

It is the ALJ’s duty to determine the Plaintiffs RFC. Before doing so, the Alsl determine
the applicant’s credibility, and how the Plaintiff's subjective complaints plajeaim assessing

her RFC.Pearsall v. Massanari, 274 F.3dat 1217-18.The ALJ must give fullconsiderationo

10



all of the evidence presented relating to subjeconplaints, including the claimargt’prior work
record, and observations by third parties and treating and examining physel@ting to such
matters as{1) the claimarits daily activities{2) the duration, frequency and intensity of the pain;
(3) precipitating and aggravating facto(d4) dosage, effectiveness and side effects of medication;
and, b) functional restrictionsThe adjudicator is not free to accept or reject the claimant
subjective complaintsolelyon the basis of personal observations. Subjective complaints may be
discounted if there are inconsistencies in the evidence as a Whtdski v. Heckler, 739 F.2d
1230, 1322 (8th Cir. 1984).

To conduct the propePolaski analysis, [m]erely quotingPolaski is not good enough,
especiallywhen an ALJ rejects a claimasitsubjective complaints of painHall v. Chater, 62
F.3d 220, 223 (8th Cir. 1995). InsteaBplaski requires that an ALJ give full consideration to all
of the evidence presented relatingubjective complaints.Ramey v. Shalala, 26 F.3d 58, 59 (8th
Cir. 1994). To that end,[W]hen making a determination based on thiestors to reject an
individual’'s complaints, the ALJ must make an express credibility finding and give hisisdas
disaediting the testimony.Shelton v. Chater, 87 F.3d 992, 995 (8th Cit996) (citingHall, 62
F.3d at 223). Such a finding is required to demonstrate the ALJ considered and e\zdlwéhtine
relevant evidencesee Marciniak v. Shalala, 49 F.3d 1350, 1354 (8th Cir995) (citingRickettsv.
Secretary of Health and Human Servs., 902 F.2d 661, 664 (8th Cir. 1990)). However, if “the ALJ
did not explicitly discuss eadPolaski factor in a methodical fashion,” but “acknowledged and
considered those factorsfbre discounting [the claimas{ subjective complaints of pain ....1a]
arguable deficiency in opiniewriting technique is not a sufficient reason for setting aside an

administrative finding where ... the deficiency probably had no practical effelse mutcome of

11



the case.Brown v. Chater, 87 F.3d 963, 966 (8th Cit996) (citingBenskin v. Bowen, 830 F.2d
at 883.

While the Plaintiff correctly asserts an ALJ may not disregard subjeaitegations of pain
merely because theyerenot fully supportedy objective medical evidencBplaski v. Heckler,
739 F.2d at 751, an ALJ is entitled to make a factual determindtadriPlaintiff's subjective
complaints of painverenot credible in light of objective medical evidence to the contr&eg20
C.F.R. & 404.1528 404.1529 (gphysical or mental impairment must be established by medical
evidence consisting of signs, symptoms, and laboratory findings, not only by theffRlaint
statements.)n the present caseéhe ALJ gave multiplevalid reasons for findindPlaintiff's
subjectivecomplaints not entirely crediblandthe Courtdefesto those credibility findings. See
Guilliams v. Barnhart, 393 F.3d 798, 801 (8th Cir. 2005) (deference to ALJ’'s credibility
determination is warranteatlit is supported by good reasons and substantial evidence).

In making the credibility determination, the ALJ expressly listedRblaski factors in his
Decision (T. 21) The ALJ considerddlaintiff's activities of daily living,where she waable to
go outside, watch animals and television, listen to music, attend churchadoldry that was
brought to herhandle financestalk on the phongand visitwith the couple she lived with and
family. (T. 18, 407408) The ALJ did not discount all of the Plaintiff's complaints and recognized
she had limitations, but determined the limitations did not preclude the performaatgwbrk
activity. (T. 18)

The ALJ discounted Plaintiff's subjective complaint of pain regarding henihen she failed
to follow Dr. Sidani’s recommendation of obtaining physical therépy446)Plaintiff testified
she did not obtain physical therapgcauseshe did not have insurance and there were no free

clinics; however Plaintiff was given at home exercises to perfoamd shedid notperformthe

12



exercise®ither (T. 81, 446) SeBunahoo v. Apfel, 241 F.3dat 1038 (Plaintiff’s failure to follow
prescribed course of treatment weighted against credibility when agsssbjactive complaints
of pain.)

The ALJ weighed the opinion evidence of Dd&hi, where he opineRlaintiff's injury would
preclude her from working and surgery was recommermgé|aintiff never received the surgery
The determination ofvhether Plaintiffwas disabled however,was an issue reserved fahe
Commissioner (T. 445)See Ellis v. Barnhart, 392 F. 3d 988, 994 (8th Cir. 2005) (A medical
source opinion that an applicant disabled or “unable to work’ however involves an issue
reserved for the Commissioner and therefore is not the type of “medical opiniotidio the
commissioner gives controlling weight.)

Plaintiff argues the ALJ’s subjective complaints of reasoning is cirdodmause heejected
Dr. Brownfield’s statemenrthatPlaintiff was limited to no prolonged standing or walkingo¢D
10,p. 14) The Plaintiff's argument is without merit. The ALJ determined DwBfield's opinion
was slightly more limiting than the objective medical evidence of record suppamter.
Brownfield’s examination, he attempted to conduct a physicameation of Plaintiff's knee,
however she stated it was “so painful” tovapand she would only allow Dr. Brownfield to move
it to 45 degrees, yet while she was seated her knee was at 90 degrees. \(Whé&08) Plaintiff
was capable of prolonged sitting or standing on September 2, @83 immaterial because the
time frame the ALJ considered was July 10, 2008 through the date last insured, Degkmbe
2008,and Dr. Brownfield's assessment did not indicate Plaintiff’s limitations relzel to that
period.

Because the ALJ’s credibility determination was supported by good reasongbatahsal

evidence, we conclude that it is entitled to deferefs=Cox v. Barnhart, 471F.3d 902, 907 (8th

13



Cir. 2006);Dunahoo v. Apfel, 241 F.3cat 1037(holding that ALJ’s decision to discredit plaintiff's
testimony will be upheld if he gives a good reason for doing so, even iffaceyyis not discussed

in depth).

D. RFC deter mination:

Plaintiff argues the ALJ erred iIms RFC determination concluding Plaintiff could perform a
full range of light work with no mental or postural limitations. (Ddg, g. 11)RFC is the most a
person can do despite that person’s limitations. 20 C.F.R. § 404.1545&){ikability claimant
has the burden of establishing his or her RE8 Masterson v. Barnhart, 363 F.3d 731, 737 (8th
Cir. 2004). “The ALJ determines a claimant's RFC based on all relevant evidenceendit
including medical records, observations of treating physicians and others, ataintiaaits own
descriptions of his or her limitationsDavidson v. Astrue, 578 F.3d838, 844(8th Cir. 2009)see
also Jonesv. Astrue, 619 F.3d 963, 971 (8th Cir. 2010) (ALJ is responsible for determinil@ RF
based on all relevant evidence, including medical records, observations of tregsiicgapk and
others, and claimant’s own description of his limitations). Limitations resultomy §fymptoms

such as pain are also factored into the assessgie@tF.R. § 404.1545(a)(3).

The Eighth Circuit has held that a “claimant’s residual functional capacity is &ahed
guestion.” Lauer v. Apfel, 245 F.3d 700, 704 (8th Cir. 2001) Therefore, a claimant's RFC
assessment “must be based on nedwidence that addresses the claimant’s ability to function
in the workplace.” “An administrative law judge may not draw upon his own infererm@s fr
medical reports.Neviand v. Apfel, 204 F.3d 853, 858 (8th Cir. 2000). Instead, the ALJ should
seek opimons from a claimant’s treating physicians or from consultative examinesineg the
claimant’s mental and physical RF.; Strongson v. Barnhart, 361 F. 3d 1066, 1070 (8th Cir.

2004.)
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In assessing Plaintiff's RFC, the ALJ considered Plaintiff's testimony dietheng, disability
and function reports, the-Mays andnagnetic resonance imaging{RI1”) performed in 2008, Dr.
Sidani’s treatment records, the Bureau of Prisons medicaldsscitre testimny of Plaintiff's
friend, Helen Garrison, and the state agency medical consultative examinations. (T. 17-21)

Plaintiff argues the ALJ failed to explain why he rejected Dr. Sidani anduteaB of Prisoris
medical records. (Doc.0l p. 1§ Plaintiff's argument is without merit. The ALJ considered Dr.
Sidani’s medical treatment in 2008. In determining Plaintiff's RFC, the ALJ cenesidPlaintiff's
initial injury she sustained in a fowheeler accident in July 2008 where she was diagnogkd w
a right tibial plateau fracture. (T. 18)pon examination, Dr. Sidani observed her right knee was
3+ effusion, and 2+ Lachman’s. TherXys showed a nedisplaced tibial plateau fracture and a
computerized tomography@T’) scan showed a fracture through the posterior lateral aspect of
the tibial plateau, which did not follow a specific tibial plateau fraci{ire490)In Dr. Sidani’s
opinion, Plaintiff had more of an ACL injury than a plateau fracture. He recommendeadrapta
an MR, physical therap andplannedo perform adelayed reconstruction once she regained full
range of motion. (T. 448) The radiology report showed multiple abnormalities afttiknee
including: soft tissue contusion, bone contusion, tibial plateau fracture, small josibef and
abnormal ligaents. (T. 449plaintiff was discharged in a wheelchair, however the goal was to
have her ambulate with crutches. (T. 493)

Plaintiff sought treatment from Dr. Sidani on July 24, 20@8aintiff had been in a knee
immobilizer and indicatedher pain was much better. (T. 446) Upon physical examination, Dr.
Sidani observed Plaintiff had 3+ Lachman’s, 1+ effusion, and 20 degrees flexiongateerits
were stable and neurovascularly intact. (T. 446) After his examination, Dmi Sidécated

Plaintiff was much too stiff to proceed with surgery, he wanted her to réghinange of
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movement and follovup in four weeks. Dr. Sidani wanted her to attend physical therapy, get a
hinged knee bra¢c@andtheydiscusedsurgery at the foll-up appointment. (T. 446)

On August 25, 2008, Plaintiff's follow up with Dr. Sidani showed Plaintiff performed a home
exercise progranand wore a hinged knee brace, with little success. Plaintiff complained of
instability in her knee, hyperextension, apdin in the lateral aspect of her knee. Upon
examination Plaintiff had-80 degrees of flexion, no effusion, Lachman’s was 2+, and she was
neurovascularly intact. (T. 446) Therdys showed Plaintiff's lateral right knee fracture was well
healed and shiead good maintenance of her joint line. (T. 446) Dr. Sidani opined Plaintiff needed
the surgery due to her instability in her knee. He encouraged Plaintiff to work olexien f
exercises. (T. 446)

Dr. Sidani indicated Plaintiff neededdbtain &ull range of motion in order forimto perform
the procedure and prescribed physical thergpy.1819) Plaintiff stated she did not attend
physical therapy because she could not afford it, howsklierwas given exercises to perform at
home and failed to dthose either(T. 81) While Dr. Sidani did write a letter in 2009 stating
Plaintiff would not be capable of working due to her injury and surgery was recommended,
Plaintiff continued to perform activities of daily living in and out of prison and she oétained
the surgery. (T. 445)

Plaintiff testified she was convicted of a white collar crime and sentenced Butieau of
Prisons in 2009. (T. 60)/hile Plaintiff argues the ALJ failed to give reasons for rejecting the
treating source evidence from tphason doctors, the undersigned finds the ALJ appropriately
considered tbse records. In making his RFC determination, the ALJ considered the following
limitations placed on the Plaintiff while she was in the Bureau of Prisons: cell oinsthigobr,

bottom bunk, convalescence, arch supports, and work restrictions to inctugeolonged
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standing, squatting, ladders, upper bunk, or lifting more than 15 pounds. {laiiff claimed
thatshe continued to utilize a wheelchair while in prifidoc. 10, p. 17)butthere was nevidence

in the record to suppothatclaim. TheALJ consideedthe medical records from the Bureau of
Prisons in 2009, even though thegre outside of the time frame for PlainsflDIB claim.

The ALJ also considereithe testimony oflaintiff's friend, Helen Garrisonin making his
RFC determination The ALJ determined thathile Ms. Garrison was not medically trained to
make “exacting observations as to dates, frequencies, types and degrees of meakcahdig
symptoms, or of the frequency or intensity of unusual moods or mannerisms, the accuracy of
testimony [was] questionable.” (T. -2®) The ALJ further determined by the naturetlodir
relationship, livingtogetherMs. Garrison was not a disinterested wis; thusthe ALJ did not
give significant weight to her testimony as it was not consistent witbygiiméons and observations
by medical doctors. (T. 2@ee Buckner v. Apfel, 213 F.3d 1006, 1013 (8th Cir. 200@nh ALJ is
not requied to accept a statement from a witness who will benefit financially from a deteomina
of disability).

The ALJ also considered the state agency opinions of Dr. Steven Strode and Dr. Jonathan
Norcross. Dr. Strode reviewed the medical evidence on Jyr#910, and opined Plaintiff could
occasionally lift fifty pounds, frequently lift twenty five pounds, sit, stand, an# siglhours in
an 8hour day, she was unlimited in pushing and pulling, and did not have any posturalddimitati
Dr. Strode noted since there was no evidence of ongoing longitudinal care forhthebrad
fracture after August 25, 2008, and due to the medically determinable impairrttentight tibia,
the medical evidence of record before the date last insured, December &1P20aiff could

perform medium work. (T. 503)
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Dr. Norcross reviewed the medical evidence on September 6, 2011, and determingfl Plaint
was able to occasionally lift twenty pounds, frequently lift ten pounds, sit, stadavalk six
hours in an eight hour work day, and she was unlimited in pushing and pulling. {6050Dr.
Norcross did not recommend any postural limitations. (T. 606) Dr. Norcross opined thel medica
evidence of record supported a light RFC and recommended giving the date afsfiliregydate
of onset. He further noted there was insufficient evidence to adequatelyerataith as of the
date last insured. (T. 611)

The ALJ made acrivener'serror in his Decision when he noted Dorcross‘found after
reviewing the record that th@aimant was able to perform medium w@érKr. 20) Dr.Norcross
actuallyindicated in his assessmethiat Plaintiff could performlight work. (T. 20, 61} The
undersigned finds the error was harmless. In determining the Plaintif€s tR€& ALJ found thia
Dr. Strode’sopinion that Plaintiff could perform medium work wast fully supported by the
objective medical evidence that showed Plaintiff was more limited physicalBOfEven though
Dr. Norcross was a consultative medical examiner, the ALJlgawapinion great weight since he
was well versed in the assessment of functionality as it pertained to theitgigpabilisions of the
Act and his findings were fully supported by the objective medical evidenc20)lT

While it is the ALJ’s duty to dealop the record, the burden of persuasion to prove disability
and demonstrate RFC remains on the claimant, even when the burden of production shifts to the
Commissioner at step fivelarris v. Barnhart, 356 F.3d 926, 931 n. 2 (8th Cir. 2004). Based on
theobjective medical evidence, medical evidence, the-aigacy evidence, and the testimony of
the Plaintiff,the undersigned findthe RFC determined hiyhe ALJ is supported by substantial

evidence.
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V. Conclusion:

Having carefully reviewed the recombs a whole the undersigned findthat substantial
evidence supports the Commissioner’s decision denying Plaintiff benefits, andhe
Commissioner’sdecisionshould be affirmed. Plaintiffs Complaint should be dismissed with

prejudice.
Dated this25thday ofJune, 2015.

/siMark €. ©Ford

HONORABLE MARK E. FORD
UNITED STATES MAGISTRATE JUDGE
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