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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
HARRISON DIVISION

JASON G. SPENCER PLAINTIFF
VS. Civil No. 3:14€v-03073MEF
CAROLYN W. COLVIN, DEFENDANT

Commissioner of Social Security Administration

MEMORANDUM OPINION

Plaintiff, Jason G. Spencer, brings this action under 42 U.S.C. § 405(g), seeking judicial review
of a decision of the Commissioner of the Social Security Administration (“Conomées?)
denying fis claim for disability insurance benefits (“DIB”) under Title 1l of the Sb&acurity
Act (hereinafter “the Act”). In this judicial review, the court must determinetiadr there is
substantial evidence in the administrative record to support the Commissiongeisrd&ee 42
U.S.C. § 405(Q).

l. Procedural Background:

Plaintiff filed his applicationfor DIB on October 28, 2011, alleging an onset date of August 1,
201Q due todepression, social anxiety, arthritishis back, migraines, bone spurs growinghos
spine, and bulging discs in his upper bddk 191) Plaintiff’'s application vasdenied initially and
on reconsideration. (T75-77, 8682) Plaintiff then requested an administration hearingckwh
was held via teleconference where ®intiff was located in Harrison, Arkansaand the
Administratve Law Judge (“ALJ”), HonRonald L. Burtonwas located in Fort Smith, Arkansas

on December 4, 2012Plaintiff was present and had a representative present
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At the time of the hearing, Plaintiff wdg years of agand had the equivalent of a high schoo
education (T. 36) Plaintiff's past relevant work experience included working as a building
maintenance supervisor from November 1994 through May 2001, an invoicing supervisor from
May 2001 through December 2008, and an invoicing associate from December 2Q@fh th
September 2011. (T. 181)

On May 23, 2013, the ALJ found Plaintiff's depression and disorder of the thoracic spine
severe. (T. &) Considering the Plaintiff's age, education, work experience, and thduaési
functional capacity (“RFC”) basadbon all of s impairments, the ALJ concluded Plaintiff was
not disabled from August 1, 204,ahrough the date of his Decision issiMdy 23 2013.The
ALJ determined Plaintiff had the RFC to perform sedentary and light wodpeitat he did not
havethe attention span to perform skilled work and could not have regular contacowdtkers
with whom he was not well acquainted. Plaintiff could not interact with the public. He coul
perform unskilled work that was task oriented and performed in gmaalps, meaning 20 or 25
employees or les§T. 17)

Plaintiff appealed this decision to the Appeals Council, but said request for reagedewed
onJune 26, 2014. (T.-&) Plaintiff then filed this action on July812014. (Doc. 1) This case is
beforethe undersigned pursuantdonsent of the parties. (Doc. 6) Both parties have filed briefs,
and the case is ready for decision. (Ddahd 13)

1. Applicable L aw:

This court’s role is to determine whether substantial evidence supports the Comeniss
findings. Vossen v. Astrue, 612 F.3d 1011, 1015 (8th Cir. 2010). Substantial evidence is less than

a preponderance but it is enough that a reasonable mind would find it adequate to support the

1 The ALJ determined Plaintiff engaged in substantial gainful activity ffmgust 1, 2010, through July 25, 2011,
and rendered him not disabled during that time period. (T. 14)
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Commissioner’s decisionTeague v. Astrue, 638 F.3d 611, 614 (8th Cir. 2011). The Court must
affirm the ALJ’s decision if the record contains substantial evidence to suppBfadkburn v.
Colvin, 761 F.3d 853, 858 (8th Cir. 2014As long as there is substantial evidence in the record
that supports the Commissier’'s decision, the court may not reverse it simply because substantial
evidence exists in the record that would have supported a contrary outcome, or becausge the ¢
would have decided the case differentMiller v. Colvin, 784 F.3d 472, 477 (8th CR015). In
other words, if after reviewing the record it is possible to draw two inconspgisitions from the
evidence and one of those positions represents the findings of the ALJ, the Court nmusheffir
ALJ’s decision. |d.

A claimant for Social &curity disability benefits has the burden of proving her disability by
establishing a physical or mental disability that has lasted at least one yd¢hatamictvents her
from engaging in any substantial gainful activRgarsall v. Massanari, 274 F.3d 1211, 1217 (8th
Cir. 2001);see also 42 U.S.C. 8§ 423(d)(1)(A). The Act defines “physical or mental impairment”
as “an impairment that results from anatomical, physiological, or psychol@poarmalities
which are demonstrable by medically acceptable clinical anddtdyg diagnostic techniques.”
42 U.S.C. § 423(d)(3). A plaintiff must show that her disability, not simply her impairment, ha
lasted for at least twelve consecutive months.

The Commissioner’s regulations require her to apply adtep sequential evaluation process
to each claim for disability benefits: (1) whether the claimant has engagatstantial gainful
activity since filing his or her claim; (2) whether the claimant has a severgghgsd/or mental
impairment or combination aimpairments; (3) whether the impairment(s) meet or equal an
impairment in the listings; (4) whether the impairment(s) prevent the claimant from g

relevant work; and, (5) whether the claimant is able to perform other work intibveah@conomy



given his or her age, education, and experiesee20 C.F.R. 804.1520(a)(4). Only if he reaches
the final stage does the fact finder consider the Plaintiff's age, edlucatid work experience in
light of his or heresidual functional capacitfgee McCoy v. Schweiker, 683 F.2d 1138, 11442
(8th Cir. 1982); 20 C.F.R. § 404.1520(a)(4)(v).
[11.  Discussion:

The Court must determine whether substantial evidence, taking the reaosdhake, supports
the Commissioner’s decision thtae Plaintiff had not been disabled from the ordse ofAugust
1, 2010, through the date of the ALJ’s Decision isddag 23 2013. Plaintiff raisethreeissues
on appeal, which can be summarized as: (A) the ALJ erretimeight assigned the treating
physician’s medical sooe statemeniB) the ALJerred in stegwo of his analysis; andC) the
ALJ’s Decision was not supported by substantial evidence. (Doc. 12, pp. 11-15) The undersigne
concludes that disposition of the first issue regarding the ALJ’s errgsigrement of the weight
to the treating physician’s medical source statement and development of regoresreeversal
and remand, so the remaining issues are not addressed herein.

The Court has reviewed the entire transcript. The complete set of facts anb@iggare
presented in the parties’ briefs and the ALJ’s opinion, and they are repeatedlii¢oethe extent
necessary.

Fully and Fairly Develop the Record:

In making his RFC determination the ALJ rejected the medical source sta@nuemded by
Plaintiff's treating physician, Dr. Kevin Jackson, on September 6 and September 24, 2b&2, as t
medical source statemenigere inconsistent with Dr. Jackson’s medical records and other
treatment records. (T. 19) The ALJ instead relied ofRfA€ assessment performed on December

15, 2011, by nomexamining state agency consultant Dr. Stephen A. Whaley. (TTH#0Court



does not dispute that Dr. Whaley is well versed in the area of social seouttis opinion was
issuedbefore Plaintiff's car accidentn which he sufferednultiple thoracic fractures. Although
Dr. Whaley’s opinion might have been a true depiction of Plaintiff's phlysapabilities at the
time he compleed the assessment, it was not a true depiction of what the Plainiiff gerform
following his motor vehicle accident. In order for the ALJ to have made an informesibde tie
should have ordered an additional physical consultative examination.

The ALJ owes a duty to a Plaintiff to develop the record fully and fairly to ensudedtisgon
is an informed decision based on sufficient faste.Sormo v. Barnhart, 377 F.3d 801, 806 (8th
Cir. 2004). In determining whether an ALJ has fully and fairly developedetted, the proper
inquiry is whether the record containedfficient evidence for the ALJ to make an informed
decision.See Haley v. Massanari, 258 F.3d 742, 748 (8th Cir. 2001). The ALJ is only required to
develop a reasonably complete rec@ak Clark v. Shalala, 28 F.3d 828, 830 (8th Cir. 1994)

Before addessingthe development of the recorthe Court must firshddres$laintiff’'s pain
seeking behavior.Plaintiff had a longstanding battle with his Opioid addiction. 355 Dr.
Jackson tapered off his medications and refugsadispense any pain mediaats (T. 410 439
Moreover, Plaintiff sought treatment from Dr. William S. Piechal for chronic penagement.
(T. 388) Plaintiff also sought treatment from David Bailey, LCSW, for his defme and anxiety
following a suicick attempt in August 2010. (T. 262, 293, 315, 317) Plaintiff continued to struggle
with emotional problemand his addiction.

Plaintiff was involved in a motor vehicle accident in February 20 E2sud#fereccompression
fractures of at least T3, T4, and T5 and was admitted to the hospital. (TA7&8hputerized
tomography (CT”) scanperformed on February 13, 2012, showedltiigs well as other vertebral

bodies could be involvedThere weré posterior spinous process fractures of the T3 and T4, the



T3, T4, and T5 thoracic vertebral body compression fractures gpdeiarinvolveld] although
m[ight] not be restricted to each superior endplatdNeurosurgical consultation [wals
recommended as it appear[ed] that fditkas keen transmitted posteriors to involve at least 2
posterior spinous processes.” (T. 768)

OnFebruary 14, 20123 Magnetic Resonance ImagingfR1”) of thethoracic spine showed
acute trabecular microfracture of the T7 corpus without significant lossgifthe\cute superior
endplate compression fracture with minimal loss of height at T1 and T2 and mitd leeght at
T3, T4, and T5. Nondisplaced fractures through the posterior aspect of the T3 spinous process.
(T. 620) Interspinous ligamentous sprain from C6 through T4 and probably5at Digametum
flavum appeard disrupt at C7-T1, suggesting that thigght be an unstable segment. (T. 620)

On February 15, 2012, Plaintiff's discharge diagnosis was thoracic fracflifecorpus
trabecular micrdracture, anterosuperior end plate compression fractures of T2 anithout loss
of height; T3, 4, 5, with mild loss of height; nondisplaced fracture of the posterior abfieel3
spinous process; tiny thoracic syrinx T7 through T11; and, degenerao/eigease with small
disc protrusion at T8. (T. 530)Plaintiff had problems with hypertension at the hospéatl he
was restarted on his medication. (T. 531)

A nurse’s note from February 28, 2012, recommended Plaintiff come in for an appoit@ment
Dr. Piechal’s office after receiving a et from someone who was concerned about his use of
medication(T. 973)While Plaintiff wanted to be pain free, the nurse informed thiaawith his
condition he would never be pain free and their job was to make him comfortable. (T. 973) The
nurse also indicated frequent periods of bed rest were ordinary. (T. 973) The redasd im to
take ibuprofen, icéhe lumbar areaand take the narcotic as directed at times when he could be

supine and rest with ice to the painful area. (T. 973)



In March 2012, Plaintiff indicated to Dr. Jackson he wanted to be prescribed a musae, rel
because he wanted to stay away from pain medication. (T. 622) In May 2012, Plaugtit s
treatment from Dr. Ira Chatman laterventional Pain Management Associadas to mid back,
neck, shoulder, and head pain. (T. 946) On May 1, 2012, Dr. Chatman obBweiff had a
grossly unstable cenat spine, bilateral palpation of the cervical facets was painful, and Plaintiff
had a greatly reduced range of motion. (T. 956) Upon examination of Plaintiff's thepace
Dr. Chatman observed Plaintiff had palpation of bilateral thoracic faegtsduced back pain
hyperextensionpilateral facet loading maneuvengeproduced mid back pairand multiple
palpable trigger points. (T. 956) Plaintiffs examination of his lumbar spineveshareatly
reduced range of motion in most directipmgperexten®n at lumbar spingeproduced back pgin
bilateral facet loading maneuvenreproduced back pairbilateral rotation caused paiand
multiple trigger point palpable in bilateral paraspinal muscles; however, stoopiayd slightly
gave the Plaintifsome relief. (T. 956) Plaintiff's left knee was tender to palpation. (T. 957)
Plaintiff was prescribed Suboxone. (T. 958)

Plaintiff overdosed on May 9, 2012, after running ougSaboxone Plaintiff wasupset and
subsequentlyook five Clonazepamnsteadof one and four Gabapentin to calm down. (T. 818,
825, 828) Following Plaintiff's overdose, Dr. Chatman oedd?laintiff to perform a pill count.
(T. 942) On October 29, 2012, Plaintiff reported to Dr. Jackbahhe attended Alcoholics
Anonymous meetings and had been sober for a week and a half. (T. 983)

A claimants misuse of medicatns is a valid factor in an ALS’credibility determinations.
SeeAnderson v. Shalala, 51 F.3d 777, 780 (8th Cir. 1995) (observing that claimsatdrug
seeking behavior further discredits her allegations of disabling p&indgrson v. Barnhart, 344

F.3d 809, 815 (8 Cir. 2003). However, unlikeAnderson, the Plaintiffs medical evidence



substantiated Plaintiff's subjective complaints of @ier his accidentand the ALJ owed a duty
to the Plaintiff to fully and fairly develop the record.

In determining Plaintiff's RFCthe ALJ utilizedthe physicalRFC assessmemir. Whaley
conducted After reviewing the recordavailable to himPr. Whaleydetermined Plaintiff could
occasionally lifttwenty pounds; frequently lift ten pounds; sit, stand,/angvalk about sixhours
in an eight hour workdayand, he wa®ccasionally limited to climbing, balancing, stooping,
kneeling, crouching, and crawlin@.. 464495) Dr. Whaley determined Plaintiff had the RFC to
perform light work with postural limitations. (T. 500)

While the ALJ agres with Dr. Whaley that the Plaintiff could perform work at a light
exertional level, the ALJ gave little weight to Dr.héley’s postural limitations. The ALJ based
his decision on the fact that the Plaintiff indicatadhis function report he did not have any
problems with stair climbing, kneeling, squatting, or bending. (T. 20, 199) Furtheratheff3
testimony didnot show he had substantial difficulties with postural activities other than to state
his knees and lower back hurt when he bent over. (T. 20)

WhereasDr. Whaley opined Plaintiff could perform light work, Dr. Jackson determined
Plaintiff's limitationswould prevent him from even working a sedentary job. On September 6,
2012, Dr. Jackson perform a physical capabilities evaluation. (T. B7Z5Jackson indicated
Plaintiff could sit for three hours in a workday and stand/walk less than one houorkday. (T.

975) Plaintiff would need an opportunity to alternate sitting and standing throughouyit{&.da
975) Plaintiff could not adequately handle pushing and pulling. (T. 975) Plaintiff could frequently
lift less than ten pounds, occasionally lift edavto fifty pounds, and never lift over fifty pounds.

(T. 976) Plaintiff could frequently baland®ythe could never climb or crawl and only occasionally

stoop, kneel, crouch, or reach above the shoulder level. (T. 976) Plaintiff was limitdyl to



being around unprotected heights, moving machinery, driving automotive equipment, and
exposure to dust, fumes, and gases; however, he was moderately restrictexgosure to
marked changes in temperature and humidity. (T. 976) Plaintiff suffenedoondue to multiple

spine compression and rib fractures. (T. FIAntiff's pain and/or its side effects of medication
moderately affected his attention and concentrateord Dr. Jackson believed Plaintiff's pain
would prevent the hirfrom working full timeeven at a sedentary position. (T. 977378

On September 24, 2012, Dr. Jackson filled out a form entitled cervical and lumbar spine
medical assessment questionnaire. (T. 1016) Dr. Jatkmhineatedthe Plaintiff since 2006 for
degenerative disc diseaskthe cervical, thoracic, and lumbar spiaed compression fractures of
the thoracic spine. (T. 1016) Plaintiff suffered from chronic pain in his back and neckngadiat
aroundhis chesbrright side. Plaintiff had tenderness, muscle spasms, muscle weakness, chronic
fatigue, weight change, sensory changes, impaired sleep, abnormal postytey, adroped
things, and a reduced grip strength. (T. 1016)

Plaintiff had significantimited range of motion in his cervical spieghibitingseventy percent
extension, left and right rotation, left and right lateral bending, and fifty peflesitn. (T. 1016)
Plaintiff also had chronic headachgdotophobia associated with his chronic pain of his cervical
spine, depression and anxiety. (T. 101617 Associatd with his headaches Plaintiff had
photosensitivity, inability to concentrate, exhaustion, mood changes, and mental confusion. (
1017) Plaintiff had approximately seven headaches per week lasting approxifoatehours.

His headaches subsided if hedidown, took medication, was in a quiet place, or in a dark room.
(T. 1017) Dr. Jackson indicated Plaintiff's response had been minimal to medicationsl ridée di

consider Plaintiff to be a malingerer. (T. 1017)



Dr. Jackson opined Plaintiff's pain and other symptoms would constantly interfere svith hi
attention and concentration needed to perform even simple work taskgiffRias also incapable
of a lowstress jobs due to his difficulty concentrating from his pain and head injury. (T. 1018)
Plaintiff could only walktwo city blocks without resting or being in severe pain. (T. 1018) During
an eighthour workday with normal breakBr. Jackson opined Plaintiff could sit for about two
hours and stand/walk less than two hours. (T. 1018) Plaintiff weeed to get up every sixty
minutes and walk foapproximatelytwo minutes. (T. 1018) Plaintiff would also need to shift
positions at will and have unscheduled breaks everydwmimg which he would need to rest his
head on a high back chair. (T. 1018)

Dr. Jackson opined Plaintiff could occasionally lift less than ten pounds, rarely éifitytw
pounds, and never lift fifty pounds. (T. 1019) Plaintiff could rarely look down ooagasionally
turn his head to the right or letind hold his head in a static position. (T. 1019) Plaintiff could
occasionally twist, stoop, crouch, squat, and climb stairs and rarely @ddberk. (T. 1019) Due
to Plaintiff's impairments, he would likely miss more than four days per month. €&ksala
indicated the earliest daté the symptoms and limitations in the questionnaire applied given the
medical history, clinical history, and medical records was June 20, 2012. (T. 1020)

The ALJ discounted Dr. Jackson’s medical source statesiecausée found them to beot
fully condstent with his treatment records or those from other treating physiciaib8)(lbecause
theydid not take into accoumtaintiff’'s pain seeking behavior, abécause thewere inconsistent
with Plaintiff’'s function report. (T. 20) The Eighth Circuit h@sognized “a ALJ may discount
or even disregard the opinion of a treating physician where other medicalnassssare

supported by better or more thorough medical evidence, or where a treating phyesiciars
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inconsistent opinions that undermine tiredibility of such opinions.Wildman v. Astrue, 596
F.3d 959, 964 (8th Cir. 201(lteration in original) (internal quotation omitted).

Discounting Dr. Jackson’s medical source statememiises the Coudoncern First, Dr.
Jackson had been treating the Plaintiff since 2@0@ le did not find the Plaintiff to be a
malingerer. Further, for the ALJ to discount Dr. Jackson’s opinion because his findiregs we
inconsistent with the function report was error since Plaintiff's function teyms completed in
November 201land hesubsequentlguffered multiple thoracic fractur@s February 2012. The
ALJ should reassess Dr. Jackson’s medical source stateupamt remand. Jfon remand, the
ALJ determinedDr. Jackson’s medical source statersemntinued to be inconsistent with the
treatment records, he should elaborate orspleeificinconsistencies.

While the Plaintiff exhibited signs of pain seeking behavior, it did not negatectinéaALJ
based his Decision on an RFC performed in 2011, which was prior todiogvehicle accident
in which Plaintiff sufferedmultiple thoracic fracturesfFor the ALJ to discount Dr. Jackson’s
repors and base his RFC upon Dr. Whaley's 2011 opinion was erfnere vas no current
medical opinion for the ALJ to base his RFC upmshow what the Plaintiff was actually capable
of performingin a competitive work environmentin McCoy, 683 F.2d at1147 (abrogated on
other grounds b¥orney v. Apfel, 524 U.S. 266, 267, 118 S.Ct. 1984, 141 L.Ed.2d 269 (1998)
the Eighth Circuit noted that the residual functiecapacity evaluation must be a realistic
evaluation of Plaintiff's ability to workday in and day out ... in the sometimes competitiveé a
stressful conditions in which real people work in the real woilde¢ ALJ should have ordered an
additional consultative examination in order have madean informed decisiorregarding
Plaintiffs RFC determinatiorbeeGasaway v. Apfel, 187 F.3d 840842 (8th Cir.1999);Freeman

v. Apfel, 208 F.3d 687, 692 (8th Ci2000) (“[I]t is reversible error for an ALJ not to order a
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consultative examination when such an evaluation is necessary for him to make @mednfor
decision.” (citation and internal qustemitted)).

When Plaintiff suffered multiple thoracic fractures, the results of thedah of his thoracic
spine indicated a neurosurgical consultation was recommended; however, thedSaunaide to
determine if a consultation was performed. (T. 768) Therefore, on rethanglL] is directed to
order a neurosurgical consultation complete with a detailed @FDeckthebox form is not
appropriate) The RFC should explain, based upon the evidence, what the Plaintiff can and cannot
perform;theamountof weight he can lif and,set forthanylimitations andrestrictions.

V. Conclusion:

Based on the foregoing, | must reverse the decision of the ALJ and remand ¢his tiees

Commissioner for further consideration pursuant to sentence four of 42 U.S.C. § 405(g).

Dated this Bthday ofOctober, 2015.

Isi Mank £. “Ford

HONORABLE MARK E. FORD
UNITED STATES MAGISTRATE JUDGE

12



