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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
HARRISON DIVISION
CHRISTINE BROWN PLAINTIFF
V. NO. 143080

CAROLYN W. COLVIN,
Acting Commissioner of the Social Security Administration DEFENDANT

MEMORANDUM OPINION

Plaintiff, Christine Brown, brings this action pursuant to 42 U.§405(g), seeking
judicial review of a decision of the Commissioner of the Social Security Admatios
(Commissioner) denying her claims for a period of disability and disalsiBurance benefits
(DIB) and supplemental security income (SSI) under the provisions of Titlesl IK¥I of
the Social Security Act (Act). In this judicial review, the Court must determimether
there is substantial evidence in the administrative record to support the Comarissio
decision. See42 U.S.C. 8405(g).

l. Procedural Background:

Plaintiff filed her current applications for DIB and SSI on March 2, 2012, alleging
inability to work since November 23, 2010, due to bipolar disorder, diabetes, fiboromyalgia
neuropathy, anterright shoulder. (Tr. 8®4, 95, 128). A administrative hearing was held
on July 25, 2013, at which Plaintiff appeared with counsel, and she and her husband testifigd.

(Tr. 1523-1564).
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By written decision dated October 15, 2013, the ALJ found that during the relevant
time period, Plaintiff ad an impairment or combination of impairments that were severe
diabetes mellitus, heart disease and hypertension, asthma, obesity, ggrdmaatier, mood
disorder, fibromyalgiaand residuals of shoulder replacement. (Tr. 17). However, after
reviewing all of the evidence presented, the Aletermined that Plaintiff’'s impairments did
not meet or equal the level of severity of any impairment listed in the Listing airimgnts
found in Appendix I, Subpart P, Regulation No. 4. (Tr. 17). The ALJ fé&Uaitiff retained
the residual functional capacity (RFC) to:

Perform sedentary work as defined in 20 CFR 404.1567(a) and 416.967(a)

exceptoccasional postural activities, no overhead reaching with- non

dominant upper extremity, avoid exposure to pulmgnartants, unskilled

with only incidental contact with co-workers, supervisor, or the public.

(Tr. 19). With the help of the vocational expert (VE), the ALJ determined that diweng t
relevant time period, Plaintiff would not be able to perform her past relexakt but that
there were other jobs Plaintiff would be able to perform, such as small pahsambler,
small production machine operator, and small products inspector. (28)22-

Plaintiff then requested a review of the hearing decidiprthe Appeals Council,
which considered additional information, and denied that request on July 2, 20147)Tr. 3
Subsequently, Plaintiff filed this action. (Doc. 1). This case is before the und@ersign
pursuant to the consent of the parties. ()cBoth parties have filed appeal briefs, and the
case is n& ready for decision. (Docs. 10,)11

The Court has reviewed the entire transcript. The complete set of facts anersiggum

are presented in the parties’ briefs, and are repeated here only to the extentynecessar

. Applicable Law:




This Court’s role is to determine whether the Commissioner’s findings are segbport

by substantial evidence on the record as a whBlamirez v. Barnhart292 F. 3d 576, 583

(8" Cir. 2002). Substantial evidence is less than a preponderance but it is enough that
reasonable mind would find it adequate to support the Commissioner’s decision. The ALJ
decision must be affirmed if the record contains substantial evidence to supihveirds

v. Barnhart, 314 F. 3d 964, 966"(8ir. 2003). As long as there is substantial evidence in the

record that supports the Commissioner’'s decision, the Court may not reverse it simpl
because substantial evidence exists in the record that would have supported § contrg

outcomeor because the Court would have decided the case differéilgy v. Massanari

258 F.3d 742, 747 {8Cir. 2001). In other words, if after reviewing the record, it is possible
to draw two inconsistent positions from the evidence and one of those positions represer]

the findings of the ALJ, the decision of the ALJ must be affirmed. Young v. Apfel, 221 F. 3d

1065, 1068 (8 Cir. 2000).

It is well established that a claimant for Social Security disability benefits bas th
burdenof proving ter disability by establishing a physical or mental disability that has lasted
at least one year and that prevents fnrom engaging in any substantial gainful activity.

Pearsall v. Massanari274 F. 3d 1211, 1217 t?8Cir. 2001); see also 42 US.C.

88423(d)(1)(A), 1382c(a)(3)(A). The Act defines “physical or mental impairmentaa
impairment that results from anatomical, physiological, or psychological ablttesahich
are demonstrable by medically acceptable clinical and laboratonyadithg techniques.” 42
U.S.C. 88423(d)(3), 1382(3)(D). A Plaintiff must show that disability, not simply lr

impairment, has lasted for at least twelve consecutive months.

[




The Commissioner's regulations require him to applyfive-step sequential
evaluation process to each claim for disability benefits: (1) whether tineaciahad engaged
in substantial gainful activity since filingehclaim; (2) whether the claimant had a severe
physical and/or mental impairment or condion of impairments; (3) whether the
impairment(s) met or equaled an impairment in the listings; (4) whether the impairment(s
prevented the claimant from doing past relevant work; and (5) whether the claiagable
to perform other work in the national economy givendge, education, and experien&xe
20 C.F.R. 8416.920. Only if the final stage is reached does the fact finder consider th
Plaintiff's age, education, and work experience in light ef RFC. See McCoy v.

Schneider683 F.2d 1138, 1141-42%&ir. 1982); 20 C.F.R. §416.920.

IIl.  Discussion:

Plaintiff raises the following issues in this matter: The ALJ failed to perform a
proper credibility determination; and 2) The ALJ's RFC determination failed dpepy
consider the voational impact of Plaintiff's mental impairments. (Doc. 10).

A. Credibility Analysis:

Plaintiff argues that the ALJ simply made the boilerplate statement that he must mak
a credibility determination, and that was essentially the entire extent dhe. ALJ was
required to consider all the evidence relating to Plaintiff's subjective camtgplacluding
evidence presented by third parties that relates to: (1) Plaintiff's delilyities; (2) the
duration, frequency, and intensity lodér pain; (3) precipitating and aggravating factors; (4)
dosage, effectiveness, and side effectseofiedication; and (5) functional restrictionSee

Polaski v. Heckler, 739 F.2d 1320, 1323 (@ir. 1984). While an ALJ may not discount a

claimant’s sibjective complaints solely because the medical evidence fails to support the
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an ALJ may discount those complaints where inconsistencies appear indttteaga whole.
Id. As the Eighth Circuit has observed, “Our touchstone is that [a claimantbitte is

primarily a matter for the ALJ to decide Edwards v. Barnhart, 314 F.3d 964, 968 (@r.

2003).

In his decision, the ALJ first stated that when statements about the intensity
persistence, or functionally limiting effects of pain or otegmptoms are not substantiated
by the objective medical evidence, he must “make a finding on the credibility of the
statements based on a consideration of the entire case record.” (Tr. 20). omatitiALJ
concluded in his decision that after careful consideration of the evidence, fRdainti
medically determinable impairments could reasonably be expected to cause tkd alleg
symptoms, but that Plaintiff’'s statements concerning the intensity, persisteddeniting
effects of the symptoms were not entirely credible for the reasonsreegliai his decision.

(Tr. 20). The ALJ discussed Plaintiff's daily activities, noting ste had mild restriction in
those activities. (Tr. 18). He observed that Plaintiff was able to maintain hethbtuljs#o
chores such as washing dishes, sweeping, vacuuming, doing laundry, preparing meals, taki
care of her small child, driving a car, shopping for groceries, and handling her bank account
(Tr. 18). In addition, during the relevant time period, Plairdiffdked up to one pack of
cigarettes daily (Tr. 587, 791), received manicures every other week for a perioe ¢T i

574, 581), went fishing on occasion (Tr. 571), birthday shopped for her daughter (Tr. 563
got her nose pierced (Tr. 559), walked with li@ughter and had dinner over at her
neighbors (Tr. 505), went for walks when stas bored (Tr. 468), went to church regularly

(Tr. 120), and went to Dollar Tree and bought necklaces (Tr. 1331).




The ALJ also recognized Plaintiff's pain, noting that Plaintiff had beenetiefatr
diabetes mellitus, heart disease and hypertension, asthma, obesity, ggrdmaatier, mood
disorder, fiboromyalgia, and frozen shoulder, which required shoulder replacementede not
that Plaintiff had been followed at the \@rs clinics, was seen by specialists, and did well
post operatively from her shoulder replacement. (Tr. 20). The ALJ also discussed the
opinion of nonexamining consultant, Dr. Shannon Brownfietde mental evaluation of
Nancy Bunting, Ph.D., anthe psychological examination by Vann Smith, Ph.D. (Tr. 20).

The ALJ gave good reason for discounting Dr. Smith’s opinion, and found the other opinion

UJ

supported his RFC.

The Court also notes that Plaintiff continued to smoke cigarettes after it was
recommende that she quit, and in spite of the fact that she had asthma. Plaintiff was alsp
not always compliant with her medications, citing financial difficulties and beadple to
afford the medication. However, Plaintiff was somehow able to afford digarand
manicures:Failure to follow a prescribed course of remedial treatment without gosdirea

is grounds for denying an application for benefits.” Brown v. Barr3&0tF.3d 535, 540

541 (8" Cir. 2004)(citations omitted). It is noteworthy thatJanice Fry, LAC,one of
Plaintiff's counselors at Families, Inc., reported that “Client is smoking tedgily, despite
financial problems and being barely able to pay necessary bills and buy é¢sserminas
toilet paper, shampoo and laundry soap. Client verbalized there was not enough money for

gas.” (Tr. 517).

In her evaluation, Dr. Bunting noted that although Plaintiff's presenting complaint
was that she had lost jobs because of her temper and walking off, such was not wthcase
the 2004 job, her last job, or her longest job that ended in 1995. (Tr. 779).
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The Court also notes that on August 2, 2013, Plaintiff reported that her husbang
would be mad at her if she found a job, because he wanted her to wait for her dis@hility. (
1152). Plaintiff said she would lose all her food stamps if she did get disatmlishe would

not be any better than before. (Tr. 1152).

Based upon the foregoing, the Court finds there is substantial evidence ta sugpor

ALJ’s credibility findings.

B. RFC Deter mination:

Plaintiff argues that the ALJ made no correlation between the findingsaiachents
in the medical records that support his conclusions. RFC is the most a person can do desj
that person’s limitations. 20 C.F.R. §8 404.1545(a)(1). slassessed using all relevant
evidence in the recordd. This includes medical records, observations of treating physicians

and others, and the claimant’s own descriptionsesflimitations. Guilliams v. Barnhart

393 F.3d 798, 801 {BCir. 2005); Eichelberger v. Barnhart, 390 F.3d 584, 591 (8th Cir.

2004). Limitations resulting from symptoms such as pain are also factored into the

assessment. 20 C.F.R. § 404.1545(a)(3). The United States Court of Appeals for the Eigh
Circuit has held that a “claimant’s residual functional capacity is a medical @uédtiauer

v. Apfel, 245 F.3d 700, 704 (8th Cir. 2001). Therefore, an ALJ’s determination concerning

a claimant's RFC must be supported by medical evidence that addresses the 'slaimant

ability to function in the workplace. Lewis v. Barnh&863 F.3d 642, 646 (8th Cir. 2003).

“[Tlhe ALJ is [also] required to set forth specifically a claimant’s limitatiomsl do
determine how those limitations affect his RFQd. “The ALJ is permitted to bastsiRFC

determination on ‘a neaxamining physician’s opinioand other medical evidence in the
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record.” Barrowsv. Colvin, No. C 134087MWB, 2015 WL 1510159 at *15 (quoting from

Willms v. Colvin, Civil No. 122871, 2013 WL 6230346 (D. Minn. Dec. 2, 2013).

As stated earlier, the ALJ found that Plaintiff had the RFC to perform seglerdes
with certain postural and environmental restrictions, and could do no overhead reaching wit
her nondominant upper extremity. (Tr. 19). In making this determinatite, ALJ
considered the objective medical evidence, including the opinions of Plaitré&sng and
non4reating physicians. The ALJ found that his RFC was supported by Dr. Brownfield’s
assessment, the longitudinal medical records, and the state gigsmrans who concluded
she could perform the full range of light work except for reaching. The ALXIaisidered
the opinion of Dr. Vann Smith, but discounted his opinion and gave several appropriat

reasons for discounting his opinion. (Tr. 21).

The ALJ also correctly analyzed Plaintiff's mental impairments. faded she had
mild restriction in activities of daily living, moderate difficulties in social functioning,
moderate difficulties with regard to concentration, persistence or pace, aqisades of
decompensation, which have been of extended duration. (119)18In addition, the ALJ
limited Plaintiff to unskilled work with only incidental contact with the-worker’s

supervisors, or the general public.

Based upon the foregoing, the Court finds there is substantial evidence ta suppor

ALJ's RFC determination.

C. Hypothetical Question:

At the hearing, the ALJ presented the following hypothetical question to the VE:

h
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Q: Mr. Spragins I'd like you to assume a hypothetical person, younger
individual, high school education, cannot return to any past relevant work no
transferable skills. In the first hypothetical the person can do sedertaky w

as defined by the regulation, occasional climb, balance, crawl, kneel, stoop,
crouch. Cannot do overhead work with the flmminant upper extremity,
must avoid concentrated exposure to pulmonary irritants. Can perform simple,
routine, repetitive tasks in a setting where interpersonal contact is incidental to
the work performed. Can work under supervision that is simple, direct, and
concrete. And my question is, would there be work in the economy this person
could do?

A: Okay, make sure. Sedentary, no overhead withdomninant, and avoid
concentréed exposure to pulmonary.

Q: Pulmonary. And also can occasional all the postural.
A: Yes.
Q: And then unskilled with incidental contact.

A: ...Person- those limitations could do a small production machine
operator...

Individual could be a small product assembler...Individual could be a small
product inspector...

(Tr. 1560-1561).

After thoroughly reviewing the hearing transcript along with the entirdeace of
record, the Court finds that the hypothetical the ALJ posed to the vaatigpert fully set
forth the impairments which the ALJ accepted as true and which were supported by t

record as a wholeGoff v. Barnhart 421 F.3d 785, 794 (BCir. 2005). Accordingly, the

Court finds that the vocational expert's opinion constitutes substantial evidence isgpport
the ALJ's conclusion that Plaintiff's impairments did not preclude her fremriorming the
jobs of small products assembler, small production machine operator, and small product

inspector.Pickney v. Chater, 96 F.3d 294, 296 (8th Cir. 1996)(testimony from vocational

expert based on properly phrased hypothetical question constitutes substantiakgvidenc
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V. Conclusion:

Accordingly, having carefully reviewed the record, the Court finds substantial
evidence supporting the ALJ’s decision denying the Plaintiff benefits, and thdediston
is hereby affirmed. The Plaintiff's Complaint should be, and is hereby, desmisgh
prejudice.

IT IS SO ORDERED thi46" day of November2015.

1s) Crin L. Sotser

HONORABLE ERIN L. SETSER
UNITED STATES MAGISTRATE JUDGE
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