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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
HARRISON DIVISION

JEREMYA. DIXON . PLAINTIFF

V. Civil No. 3:15-cv-03003-MEF

CAROLYN W. COLVIN, Commissioner,
SocialSecurityAdministration DEFENDANT

MEMORANDUM OPINION

Plaintiff, Jeremy Dixon, brings this acti under 42 U.S.C. § 405(g), seeking judicial
review of a decision of the @amissioner of the Social SeayrAdministration (Commissioner)
denying his claims for a period of disabilitgisability insurance befits (“DIB”), and
supplemental security income (“SSI”) under @dtlll and XVI of the Social Security Act
(hereinafter “the Act”), 42 U.&. 88 423(d)(1)(A), 1382c(a)(3)(A). In this judicial review, the
court must determine whether thé&eubstantial evidence in theraihistrative record to support
the Commissioner’s decisiofee 42 U.S.C. § 405(Q).

l. Procedur al Backgr ound:

Plaintiff filed his applications for DIBand SSI on June 29, 2014lleging an amended

onset date of February 3, 2048ue to chronic back pain, the left leg shorter than the right, poor

! Plaintiff originally alleged an onset date of October 19, 2007; however, he had aswiileapplications alleging
the same onset date. (Tr. 34-51, 89) The ALJ denied those applications in a February 2, 20I0adddiseo
Plaintiff did not appeal. Accordingly, the relevant time period in this case begins Februar®.3;12014, 24)
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vision, depression, headaches, neck pain, possaiptired disks in theervical spine, and
medication side effects to include dizzinesswsiness, and hyperactivity. (Tr. 230-241, 282) The
Commissioner denied his applications inigtahd on reconsideration. (Tr. 126-129, 132-136) The
Administrative Law Judge (“ALJ”) held an adnmstrative hearing on Beuary 6, 2012. (Tr. 83-
125) Plaintiff was present aneépresented by counsel. Omdary 10, 2013, the ALJ held a
supplemental hearing and called both a medixaéet (ophthalmologist)rad a vocational expert
to testify. (Tr. 52-82)

At the time of the hearing, Plaintiff was $&ars old and possessed a high school education.
(Tr. 23, 230, 283) He had past relevant worlRRYW”) experience as a forklift driver, general
laborer, and telemarketer. (Tr. 283, 300-311)

On August 12, 2013, the ALJ concluded that Riiis cerebral palsy th spastic diplegic
pattern in the left lower extremity with leg leahgdiscrepancy, degenerative disk disease of the
cervical and lumbar spine, mild spondylosis @& thoracic spine, obegjthypertension, right eye
exotropia with amblyopia, and sinusitis were gseyéut did not meet or medically equal one of
the listed impairments in Appendix 1, SubpartRegulation No. 4. (Trl7-19) After partially
discrediting the Plaintiff's subjective complaints, the ALJ determined that Plaintiff retained the
residual functional capacity (“RFC”) fmerform sedentary work except:

he can sit no more than 30 minutes at ang time, but he does not need a break

from his work station; he can standwalk up to 15 minutes at any one time; he

can change from sitting to standing or walking or from standing to walking or

sitting without needing toest or otherwise be una&bto perform normal work

duties; he can remain on task while sifti standing, walking, or shifting between

these positions; he cannot push or pullels or foot pedals with his lower
extremities, and cannot bend, twist, or tomore than occasionally; he cannot kneel,

2 Diplegic or spastic cerebral palsy is a form of ceakpalsy characterized by tense muscles and spasms,
particularly in the legs. Centers for Disease Control and PreveRtots,About Cerebral Palsy, at
http://www.cdc.gov/ncbddd/cp/facts.htiihst accessed February 24, 2016pdPe suffering from this disorder
often “have difficulty walking because tight hip and legselas cause their legs to pull together, turn inward, and
cross at the kneedd.



crawl, or climb ropes, ladders, or Hodds; he can stoop or squat less than

occasionally; he needs a cane for balance when walking, but using a cane will not

reduce his capacity to lift or carry; hannot walk on uneven terrain; he cannot use

air or vibrating tools or motor vehicles, work at unprotected heights; he requires

the use of safety glasses; and he cannobperfvork that requirene visual acuity

such as the use of slotted screwsepair watches. (Tr. 19)

With the assistance of a vocational expéne ALJ then found Plaintiff capable of
performing work as a call-out operator, chaageount clerk, and addresser. (Tr. 24)

The Appeals Council denied Plaintiff's regtiéor review on November 10, 2014. (Tr. 1-
7) Subsequently, Plaintiff filed this action. (EGIe. 1) This matter is before the undersigned by
consent of the parties. (ECF No.BYth parties have filed appdaiefs, and the & is now ready
for decision. (ECF Nos. 13, 14)

[. Applicable L aw:

This court’s role is to determine whethabstantial evidence suppethe Commissioner’s
findings.Vossen v. Astrue, 612 F.3d 1011, 1015 (8th Cir. 2010). Substantial evidence is less than
a preponderance but it is enough that a reasemabid would find it adquate to support the
Commissioner’s decisioMeague v. Astrue, 638 F.3d 611, 614 (8th Cir. 2011). We must affirm
the ALJ’s decision if the record comai substantial evahce to support iBlackburn v. Colvin,

761 F.3d 853, 858 (8th Cir. 2014s long as there is substamte&vidence in the record that
supports the Commissioner’s decision, the coury mat reverse it simply because substantial
evidence exists in the record that would haygperted a contrary outcome, or because the court
would have decided the case differenMiller v. Colvin, 784 F.3d 472, 477 (8th Cir. 2015). In
other words, if after reviewing the record it isspibble to draw two inconsistent positions from the
evidence and one of those positisapresents the findings of the ALJ, we must affirm the ALJ’s

decision.ld.



A claimant for Social Security disability befie has the burden of proving his disability
by establishing a physical or menth$ability that has lasted atalst one year and that prevents
him from engaging in any substantial gainful activRgarsall v. Massanari, 274 F.3d 1211, 1217
(8th Cir. 2001)seealso 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(B). The Act defines “physical or
mental impairment” as “an impairment thaésults from anatoroal, physiological, or
psychological abnormalities which are demonstrable by medically acceptable clinical and
laboratory diagnostic techniques.” W2S.C. 88§ 423(d)(3), 1382(3)(d). Plaintiff must show that
his or her disability, not simply their impairmentsHasted for at least twelve consecutive months.

The Commissioner’s regulatiomequire her to apply a fivetep sequential evaluation
process to each claim for disability benefits) Whether the claimant has engaged in substantial
gainful activity since filing his or her claim; (2) wther the claimant hassavere physical and/or
mental impairment or combination of impairm&n{3) whether the impairment(s) meet or equal
an impairment in the listings; (4) whether thgoaiment(s) prevent the claimant from doing past
relevant work; and, (5) whether the claimant iea&b perform other work in the national economy
given his or her age, adation, and experiencgee 20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4).
Only if he reaches the final stage does thefiader consider the Plaintiff's age, education, and
work experience in light of hisr her residual functional capaci§ee McCoy v. Schweiker, 683
F.2d 1138, 1141-42 (8th Cir. 1982) (en banc) (abrogated on other gro@0d€.F.R. 88
404.1520(a)(4)(v), 4162D(a)(4)(V).

II1.  Discussion:

RFC is the most a person can do degpié¢ person’s limitations. 20 C.F.§§ 404.1545,

416.945. A disability claimant has the bundef establishing his or her RF@ossen v. Astrue,

612 F. 3d 1011, 1016 (8@&ir. 2010). “The ALJ determines a claimant’s RFC based on all relevant



evidence in the record, includimgedical records, observations of treating physicians and others,
and the claimarg own descriptions of his or her limitationddhes v. Astrue, 619 F.3d 963, 971
(8th Cir. 2010)Davidson v. Astrue, 578 F.3d 838, 844 (8th Cir. 200Q)mitations resulting from
symptoms such as pain are also factored into the assessment. 20§§.B0R.1545(a)(3),
416.945(a)(3). The United States Court of Appefr the Eighth Circuit has held that a
“claimant’s residual functional capacity is a medical questidhilter v. Colvin, 784 F.3d 472,
479 (8th Cir. 2015) (citindrauer v. Apfel, 245 F.3d 700, 704 (8th Ci2001). Therefore, an ALs
determination concerning a claimant’s RFC nhessupported by medical evidence that addresses
the claimant’s ability to function in the workplad®erksv. Astrue, 687 F.3d 1086, 1092 (8th Cir.
2012).

The record before the Court contains over 600 pages of medical evidence and no less than
7 formal RFC assessments. The Plaintiff testitee is unable to work due to weakness and a
length discrepancy in his leftdemaking it difficult for him towalk. This weakness reportedly
caused his left foot to drop, tripping him and reggltin frequent falls. Plaintiff also complained
of disabling pain in & neck and back, aggravated by prolonged sitting or standing and requiring
him to change positions constign Additionally, he alleged sigficant vision problems, primarily
involving his right eye, statg he could barely read, even with glasses.

An MRI of his thoracic spine completedovember 2007 showed only mild spondylosis
with a small left paracentral disk protrusion & 16-7 level, but no neural impingement. (Tr. 427)
An MRI of his lumbar spine conducted in Alp2010 revealed minimal degenerative disk space
changes at the T12-L1 and L1-2 levels with cantanal stenosis, which the radiologist found to
be secondary to the Plaintgfsmall central canal. (Tr. 41846-447, 491, 503, 673) Mild bilateral

foraminal narrowing was also notatithose levels, along with milentral canal shosis at the



L2-3 level and mild to moderate neural foraalinarrowing at the L2-3, L3-4, L4-5, and L5-S1
levels secondary to the Plaintiff's congehitarrowing. In August 2010, aMRI of his cervical
spine revealed degeneratisiganges centered at the Camt C5-6 levels. (Tr. 559)

Neurological and physical examinations haewealed a significant gait abnormality
secondary to a congenitaly length discrepancy dghe left of 3/4 inchl{mping and dragging left
leg); tenderness in the paraspinal muscles aL$heegion; pain with etension and rotation of
cervical spine; pain oveatet joints at the C2-3, C3-4, and Cke%els bilaterally; severe spasticity
with some atrophy of the left lower extremity; weakness in lower extrenwii increased deep
tendon reflexes, left greater than right; decreasdte dorsiflexion and plaar flexion bilaterally;
and, tightness in the hamstringscondary to the leg lengthsdrepancy. Pain specialist, Dr.
Thomas Brooks, numerous primary care physigianseurologist, and asrthopedist evaluated
the Plaintiff, diagnosing him with chronic back and neck pain, spinal stenosis, cervicalgia
secondary to cervical spondylosasid diplegic cerebral palsy pattevith greater involvement of
the left leg. Doctors unsuccessfutlyescribed facet joint injectis and physical therapy. (Tr. 581-
883, 592-596, 831-832) Further, Botox injections intolégs were administered, resulting in only
slight improvement in flexibility and range ofotion. (Tr. 722-724) Because doctors did not find
him to be a surgical candidate, his treatmeltimately consisted of multiple narcotic pain
medication custom orthopedic shoe inserts, and a TENS unit. Records also indicate that the
Plaintiff was prescribed and used a cane to hatpbalance, as his gait was rendered unsteady

due to the leg length stirepancy. (Tr. 840-842)

3 OxyContin and Percocet.



On August 6, 2010, treating physiciaby. Janiece Rachelle Bridges completed a Medical
Source Statement. (Tr. 545-545) She indicateddudd lift and/or carry 5 pounds frequently and
less than 5 occasionally; stand and/or walk fon#@utes continuously for a total of 2 hours each
per 8-hour workday; and, sit continuously for #inutes for a total of 2 hours. Dr. Bridges
explained that the Plaintiff could lift a gallonmilk without pain, but was unable to shop in Wal-
Mart unless he used a motorizedichr smaller stores, she indiedthe could walk while holding
the basket. Dr. Bridges also stated thairRiff required frequent position changes,, changing
chairs, standing, and even lying down. Furtherahibty to push/pull was limited due to increased
back pain with these activities. Dr. Bridges aulrthe Plaintiff could never climb, balance, kneel,
crouch, crawl or be exposed to heat, coléatker, wetness/humidity, vibration, hazards, and
heights. Further, he could only occasionatgop and should avoid coentrated exposure to
dust/fumes.

On April 27, 2011, Dr. Carl Covégompleted a Medical Sour&tatement. (Tr. 617-618)
Dr. Covey opined that the Ptiff could lift and/or carryl0 pounds; stand/walk less than 15
minutes continuously for less than 1 houtatoper 8-hour workday; and, sit 15 minutes
continuously for less than one hdatal. The doctor also indicated the Plaintiff would be limited
with regard to pushing/pulling due to weaknessimleft leg and an unstable gait. Further, Dr.
Covey concluded the Plaintiff could occasionalhgir and feel and should avoid all exposure to
vibration, hazards, and heights; avoid modeeaggosure to extreme cold and dust/fumes; and,

avoid concentrated exposure to extreme heeather, and wetness/humidity. He also opined the

4 Records indicate Drs. Leonard and Janiece Bridges (fatlledaughter) treated theaRitiff at Bridges Family
Medical Clinic throughout the relevant time period.

5 Dr. Carl Covey was the Plaintiff's pain specialist thro@@.0, at which point the Plaintiff established with Dr.
Jessica VanBibber.



Plaintiff's pain would require frequent breakig-20 minutes in duration, and medication side
effects would render him drowsy.

In August 2011, Dr. Jamie Durfey, a primaryeg@hysician, indicated Plaintiff was able
to climb one flight of stairs and lift uf@ 10 pounds occasionally. (Tr. 706-708, 810-813)

On January 30, 2012, Dr. Leonard Bridges cletepl an RFC assessment. Tr. 747-748. He
concluded the Plaintiff could oasionally and frequently lis pounds; stand/walkontinuously
for 15 minutes for a total of one hour each @drour workday; sit continuously for 45 minutes
for a total of 4 hours; never climb, balance, st&meel, crouch, or crawgnd, occasionally reach,
handle and speak. Dr. Bridges also opined the Hfdnatd poor far acuityfair near acuity; and
poor depth perception. Furthergtdoctor stated Plaintiff shouldzoid any exposure to extreme
heat or cold, weather, wetness/humidity, dustdanvibration, hazards, and heights. Additionally,
he noted that pain required the Plaintiffli® down or recline every 15-90 minutes for 15-30
minutes.

In March 2012, neurologist, DrChristopher Andrew examad the Plaintiff at the
Commissioner’s request. (Tr. 840-842) He notdoveer extremity weakness making Plaintiff a
fall risk, a spastic paraplegic gait with extal rotation of thedet, spastic paraparesimcause of
cerebral palsy, and decreased ankle dorsiflexioth plantar flexion bilaterally. Further, he
indicated the Plaintiff requirethe use of a cane for stabilitlthough not asked to complete a
formal RFC assessment, Dr. Andrew opined Riaintiff could not stand for longer than 15
minutes at a time, could not Idt carry heavy objects, and sufféfeom visual difficulties eroding

his ability to operate computerscaperform office type activities.

6 Paraparesis is partial paralysis of the lower limbs.



On January 9, 2013, Dr. Leonard Bridges cotgal@ second Medical Source Statement.
(Tr. 960) He concluded the Plaintiff could lifthey less than 5 pounds frequently; stand and/or
walk 1 hour per 8-hour workday, and sit less thamins continuously. DBridges also indicated
that his visual limitation would limit his abilitio focus on small objects while using hand tools,
as well as his ability to focusn fine print or other small objexbn a sustained basis, such as
computer screens. Further, the doctor opined thmtitf required the use of prosthetic shoe lifts
used 100% of time and neededcane to increase his stahilitAdditionally, he opined the
Plaintiff’'s impairments and treatment would cause him to miss three or more days of work per
month.

We note that the ALJ did make explicit RFindings. However, the ALJ’s determination
that the Plaintiff, in spite of taking moderate high doses of narcotic pain medications for
significant pain that requireseiquent and regular position chaageould remain on task for an
entire 8-hour workday withoutierruption puzzles the undersigned. The absence of balancing and
carrying restrictions in the RFC is also troublaso Given the Plaintiff'seliance on a cane for
both balance and stability, we find it difficutb understand how he could perform activities
requiring him to balance and camwpjects. For these reasons, fivel remand necessary to allow
the ALJ to reconsider the Plaintiff's RFC.

We also note that Dr. Leonard Bridges ctetgd forms addressing the specific elements
of Listings 1.02 (major dysfunction of a joinf),04 (disorders of thepine), and 11.07 (cerebral
palsy). (Tr. 965-967) The ALJ, however, did ndergo these forms. Instead, he dismissed Dr.
Bridges’ assessments, stating that his treatmetats did not support them. Given the degree of
detail and specificity included, we further dir¢loeé ALJ to consider these forms. Moreover, due

to Dr. Bridge’s lengthy treating laionship with the Plaintiff and the objective evidence in the



record, the ALJ must provideery specific reasons for disenting and/or dismissing these
assessments on remand.
V. Conclusion:

Accordingly, we conclude that the ALJ’s dgioin is not supporteloly substantial evidence
and should be reversed and remanded to tmen@ssioner for further consideration pursuant to
sentence four of 42 U.S.C. 8§ 405(Q).

DATED this 25th day of February, 2016.

isMank €. “Ford.

HONORABLE MARK E. FORD
UNITEDSTATESMAGISTRATE JUDGE
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