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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
HARRISON DIVISION

ROY TROGDON PLAINTIFF

V. Civil No. 3:15-cv-3043-MEF

CAROLYN W. COLVIN, Commissioner

SocialSecurityAdministration DEFENDANT

MEMORANDUM OPINION AND ORDER

Roy Trogdon (“Plaintiff”) brings this action purant to 42 U.S.C. 8§ 40%) seeking judicial
review of a decision of the @amissioner of the Social SedyrAdministration (Commissioner)
terminating his disability insurance benef{t®IB”). (ECF No. 1) On January 27, 2016, the
Plaintiff filed a Motion to Supplement thBecord or Remand for the Appeals Council to
Supplement the Record. (ECF No. 11) This mastpresently before the undersigned by consent
of the parties and is rider decision. (ECF No. 4)

In his Motion, the Plaintiff contends the recardrently before this Court does not contain
additional medical evidence submittedarad considered by the Appeals Couh¢ECF No. 11)

He asserts this evidence is both new and mahtbecause it contradicts the ALJ’s finding of
medical improvement due to a healed leftalis¢émoral fracture. The purported new evidence

establishes that the fracture had not heaheldnecessitated surgerySeptember 2014. (ECF No.

1 The Notice of Appeals Council Actionegifically states that the Councélviewed additional medical evidence
dated July 2014 througliovember 2014. (Tr. 2) Howerehey ultimately denied thelaintiff's request for review,
concluding the new evidence was “about a later time.” (Tr. 1)
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11) Unfortunately, the surgery was unsuccessfayltmg in continued en-union of the fracture.
(ECF No. 11)

On February 5, 2016, the Commissioner fideBesponse in opposition to the Plaintiff’s
Motion, claiming the evidence submitted to the Appeals Council is not material. (ECF No. 13)
Because the additional evidence is dated sinitee months after the ALJ's decision, the
Commissioner avers the additiom&idence is not relevant the time period at issue.

When, as in this case, thigppeals Council denies revieaf an ALJ’'s decision after
reviewing new evidence, “we do nevaluate the Appeals Counciliecision to deny review, but
rather we determine whether the record as aeyhtluding the new evidence, supports the ALJ’s
determination.”"McDade v. Astrue, 720 F.3d 994, 1000 (8th Cir. 2013) (citi@ynningham v.

Apfel, 222 F.3d 496, 500 (8t@ir. 2000)). However, becauseetihecord does not contain the
additional evidence, we are unable to determine whether the evidence supports the ALJ's
determination. Therefore, it is impossible for the court to determine if substantial evidence
supports the Commissionedgcision. 42 U.S.& 405(g). Until the entire record is gathered and

filed, the court does not have the ability to emt@roper judgment on the merits of this case.

The undersigned declines to remand this méttreseveral reasons. Section 405(g), which
governs judicial review of final decisions mauaethe Commissioner, authorizes only two types
of remands: (1) those made pursuant to sentecednd (2) those made pursuant to sentence six.
See Melkonyan v. Sullivan, 501 U.S. 89, 98-99 (1991Buckner v. Apfel, 213 F.3d 1006, 1010 (8th
Cir. 2000) Sentence four authorizes the court tdeerfa judgment affirming, modifying, or
reversing the decision tiie Secretary, with or without remding the cause fa rehearing.” 42

U.S.C.§ 405(g). A sentence four remand is therefproper whenever the district court makes a



substantive ruling regarding the correctnesa decision of the Commissioner and remands the
case in accordance with such a ruliSge Melkonyan, 501 U.S. at 98.

Sentence six authorizes remand in only teituations: (1) where the Commissioner
requests a remand before ansmgrthe complaint of a claimant seeking reversal of an
administrative ruling, or (2) where new and material evidence is adduced that was for good cause
not presented during therathistrative proceedingSee 42 U.S.C§ 405(g);Shalala v. Schaefer,

509 U.S. 292, 297 n. 2 (1998yickner, 213 F.3d at 1010. The first ofetbe situations distinguishes

a sentence six remand from a sentence four remand based on timing, while the second does so
based on substancge Sullivan v. Finkelstein, 496 U.S. 617, 626 (1990) (imog that sentence six
authorizes an “entirely differekind of remand” than sentence four). Thus, a remand pursuant to

the second part of sentence sixcerns only new and material esvgte and “does not rule in any

way as to the correctness of the administrative proceeding,” as does a sentence four remand.
Melkonyan, 501 U.S. at 98see Finkelstein, 496 U.S. at 626.

The statute provides, its pertinent part:

Any individual, after any final decision dhe Commissioner of Social Security
made after a hearing to which he wagarty, irrespective of the amount in
controversy, may obtain a review ofcbudecision by a civil action commenced
within sixty days after the nilang to him of notice of sucklecision or within such
further time as the CommissionarSocial Security may allow.

42 U.S.C.8§405(g). Accordingly, a remand pursuant dentence four, without direction to
Commissioner to supplement theeord and issue a new decisionyldabar any subsequent effort
by the Plaintiff to commence a new civil action segkjudicial review of tk denial of benefits.
Further, a sentence six remand would alsoir@opropriate in light of the filing of the

Commissioner’s answer (ECF No. 7).



Thus, without any clear statuyodirection for such a circumstance as this, the undersigned
directs the Commissioner to supplement or recaosthe missing portion dhe transcript, within
a reasonable period of timegt to exceed 60 days. This matter will be administratively terminated
pending the submission of the transcripthed entire record by the Commissioner.

Accordingly, The United States DistrictoGrt Clerk is directedto administratively
terminate this matter, to allow the Commissioner a reasonable period of time to locate or
reconstruct the missing portion thfe administrative recordh8uld the Commissioner be unable
to supplement the record as directed, this Cauit then entertain arappropriate motion to
remand.

DATED this 17th day of February, 2016.

s Mank €. CFond

HON. MARK E. FORD
UNITEDSTATESMAGISTRATE JUDGE




