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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
HARRISON DIVISION

JOHN R. PROPES PLAINTIFF

V. CIVIL NO. 16-3041

NANCY A. BERRYHILL,* Commissioner
Social Security Administration DEFENDANT

MEMORANDUM OPINION

Plaintiff, John R. Propedrings this action pursuant to 42 U.S.C. § 405(g), seeking
judicial review of a decision of the Commissioner of the Social Security Adrirati®n
(Commissioner) denying hidaims fora period of disability and disability insurance benefits
(DIB) and supplemental security income (SSI) benefits under the provisiangesfll and
XVI of the Social Security Act (Act)In this judicial reviev, the Court must determine whether
there is substantial evidence in the administrative record to support the Cametlss
decision. See42 U.S.C. § 405(q)

l. Procedural Background:

Plaintiff protectively filed hiscurrent applications for DIB and SSI daly 10, 2013

and June 9, 2014, respectivadyleging an inability to work sincéanuary 25, 2011, due &0

pinched nerve injury in the neck, and a neck injury. (Doc. 8, pp. 66, 134). For DIB purposes$

Plaintiff maintained insured status through June 30, 2011. (Doc. 8, p.Ad&dministrative

I NancyA. Berryhill, has been appointed to serve as acting Commissioner of Secigity, and is substituted as
Defendant, pursuant to Rule 25(d)(1) of the Federal Rules of Civil Procedure.
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hearing was held aduly 3, 2014, at which Plaintiff appeared with ceeirand testified(Doc.
8, pp. 41-64
By written decision datetlovember 24, 2014, the ALJ found that Plaintiff had not
engaged in substantial gainful activity since January 25, 2011, the alleged ons@ddat8,
p. 29. The ALJ found Plaintiff had the followg medically determinablenpairments:
diabetes mellitus; gouty arthgf and major depressive disorder, recurrent, moderate, with
anxious distressHowever, after reviewing all of the evidence presented, the ALJ determined:
The claimant does not have an impairment or combination of impairments that
has significantly limited (or is expected to significantly limit) the ability to
perform basic workelated activities for 12 consecutive months; therefore, the
claimant does not have a severe impairment or combination of impairments...
(Doc. 8, pp. 29-30).
Plaintiff then requesd a review of the hearing decision by the Appeals Council, which
after reviewing additional evidence submitted by Plaintiff denied tltptesg on March 21,
2016.(Doc. 8, p5). Subsequently, Plaintiff filed this action. (Doc. 1). This case is bfere
undersigned pursuant to the consent of the parties. @odoth parties have filed appeal
briefs, and the case is now ready for decision. (Docs. 9, 11).
The Court has reviewed the entire transcript. The complete set of facts ameisgu
are presented in the parties’ briefs, and are repeated here only to the extentynecessar

. Applicable Law:

This Court's role is to determine whether the Commissioner's findings are sddport

substantial evidence on the record as a whBamirez v. Banhart 292 F.3d 576, 583 (8th
Cir. 2002). Substantial evidence is less than a preponderance but it is enough that a eeason:
mind would find it adequate to support the Commissioner's decision. The ALJ's deaiston m

be affirmed if the record contaissbstantial evidence to support it. Edwards v. Barnhart, 314

hbl




F.3d 964, 966 (8th Cir. 2003). As long as there is substantial evidence in the record th
supports the Commissioner's decision, the Court may not reverse it simplyegabsiantial
evidenceexists in the record that would have supported a contrary outcome, or because tt

Court would have decided the case differentialey v. Massanar258 F.3d 742, 747 (8th

Cir. 2001). In other words, if after reviewing the record it is possible to draw two istEris
positions from the evidence and one of those positions represents the findings of the ALJ, t

decision of the ALJ must be affirmed. Young v. Apfel, 221 F.3d 1065, 1068 (8th Cir. 2000).

It is well-established that a claimant for Sociac8rity disability benefits has the
burden of proving hisdlisability by establishing a physical or mental disability that has lasted
at leas one year and that prevents hfrom engaging in any substantial gainful activity.

Pearsall v. Massanafl74 F.3dL211, 1217 (8th Ci001);seealso42U.S.C. 88 423(d)(1)(A),

1382c(a)(3)(A). The Act defines “physical or mental impairment” as “an impairmextt th
results from anatomical, physiological, or psychological abnormalitiesdwvane demonstrable
by medially acceptable clinical and laboratory diagnostic techniquez).8.C. § 423(d)(3)

A Plaintiff must show that his disability, not simply his impairment, has lasted forsit lea
twelve consecutive months.

The Commissioner’s regulations require heapply a fivestep sequential evaluation
process to eaclklaim for disability benefits(1l) whether the claimant has engaged in
substantial gainful activity since filing hitaim; (2) whether the claimant has a severe physical
and/or mental impairment or combination of impairments; (3) whether the impairnreas)
or equal an impairment in the listings; (4) whether the impairment(s) prevent thentl&ona
doing past relevant work; and (5) whether the claimant is able to perform aiHerwthe

national economy given hiage, education, and experienc€ee20 C.F.R. § 404.1520,

e




416.920 Only if the final stage is reached does the fact finder consider the fPfaage,
education, andvork experience in light of his residual functional capaciBeeMcCoy v.

Schweikey 683 F.2d 1138, 11442 (8th Cir. 1982), abrogated on other grounds by Higgins v.

Apfel, 222 F.3d 504, 505 (8th Cir. 2000); 20 C.F.R. 88 404.1520, 416.920.
I1l.  Discussion:

The sequential evaluation process nmjy be terminated at step two when the
impairment or combination of impairments would havenmare than a minimal effect on

Plaintiff's ability to work. Nguyen v. Chater75 F.3d 429, 431 (8th Cirl996) citing

Henderson v. Sullivgrd30 F.2d 19, 21 (8 Cir. 1991)

The procedure of terminating the process at step two has been upheld by the Unitg

States Supreme Court Bowen v. Yuckert482 U.S. 137, 107 S.Ct. 2287, 96 L.Ed.2d 119

(1987). In Brown v. Bower827 F.2d 311 (8th Cid987), the United States Court of Appeals

for the Eighth Circuit discussed the impactveickertand noted:

On June 8, 1987, the Supreme Court held that the second step of the
sequential evaluation process was not per se invalid. _See Bowen V.
Yuckert 482 U.S. 137, 107 S.Ct. 2287, 96 L.Ed.2d 119 (1987). In
regard to the application of that standard, however, a majority of the
Court adopted a standard which provides that '[o]nly those claimants
with slight abnormalities that do not significantly limityaibasic work
activity" can be denied benefits without undertaking' the subsequent
steps of the sequential evaluation procéss482 U.S. at 158, 107 S.Ct.

at 2299.

Brown v. Bowen827 F.2d at 312.

Alleged impairments may not be considered severe when they are stabilized by

treatment and otherwise are generally unsupported by medical rdodnaston v. Apfel210

F.3d 870, 875 (8th Cir. 200(eealsoMittlestedt v. Apfe] 204 F.3d 847, 852 (8thiC2000)
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(plaintiff bears the burden to establish severe impairments atvabepf the sequential
evaluation). Thus, Plaintiff did have the burden of showing a severe impaithen

significantly limited hisphysical or mental ability to perform basic work activities, but the

burden of a plaintiff at this stage of the analysis is not g@atiness v. Massana#50 F.3d

603, 605 (8th Cir. 2001)

Further, to estalish entitlement to benefits, Plaintiff must show thethas been unable
to engage imny substantial gainful activity by reason of a medically determinable impdirme
which had lasted or could have been expected to last for not less than twelve rBeedi3.

U.S.C. 88 423(d)(1)(A) and 1382¢(a)(3)(A).

After reviewing the record, th€ourt is troubled by the ALJ’s failure to address the
medical evidence related to Plaintiff's alleged hand numbness and objeciivg seggesting
bilateral carpal tunnel syndrora@d neuropathyThe medical evidence revealed tRintiff
underwent NCV/EMG studies of his upper extremities on May 14, 2014. (Doc. 8, p. 388)
After reviewing the test results Dr. Bruce D. Robbins stated that the nerve tondiady
was consistent with neuropatgnd that there was also evidence of bilateral carpal tunnel
syndrome. Dr. Robbins indicated thatBMG needle examination would be helpful to try to
sort out pasible cervical radiculopathy.On September 2, 2014, Plaintiff underwent a
neurology consultation with Dr. Vikas Kumar. (Doc. 8, pp.-443). Dr. Kumar noted
Plaintiff had been referred to him for further evaluation of Plaintiff's hand nuraptiegling
and pain. Upon examination, Dr. Kumar noted Plaintiff had features of peripheral neuropathy
Plaintiff underwent EMG testgion September 16, 2014, that was abnormal and indicative of
chronic denervation. (Doc. 8, p. 447). The Court notes that the only RFC assessments
record were completed in October and December of 20b8h was almost a year before
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Plaintiff's NCV/EMG studies. Based on the current medical evidence of record, thetC
doesnot find substantial evidence suppogtithe ALJ's determination thatahtiff does not
suffer from a severe impairmemccordingly, the Courfinds remand necessary so that the

ALJ can proceed with the sequential evaluation process.

V.  Conclusion:

Accordingly, the Court concludes that the ALJ's decision is not supported by
substantial evidence, and therefore, the denial of benefits to the Pldintifide reversed
and this matter should be remanded to the Commissioner for further consideratiamptars
sentence four of 42 U.S.C. § 405(Qg).

DATED this 5thday of July 2017.

Isl Evin L Wiedomann

HON. ERIN L. WIEDEMANN
UNITED STATES MAGISTRATE JUDGE




