Null v. Social

Security Administration Commissioner D

IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
HARRISONDIVISION
WILLIAM J. NULL PLAINTIFF
V. CIVIL NO. 16-3052

NANCY A. BERRYHILL,* Commissioner
Social Security Administration DEFENDANT

MEMORANDUM OPINION

Plaintiff, William J. Null, brings this action pursuant to 42 U.S.C. 8§ 405(g), seeking
judicial review of a decision of the Commissioner of the Social Security Admnaitids
(Commissioner) denying his claims for a period of disability and disabilityanserbenefits
(DIB) and supplemental security income (SSI) benefits under the provisidngesf !l and
XVI of the Social Security Act (Act). In this judicial review, the Court ndetermine whether
there is substantial evidence in the administrateeord to support the Commissioner's

decision. See42 U.S.C. § 405(g)
Procedural Background:

Plaintiff protectively filed his applications for DIB and SSI on May 24, 2016gaiY
an inability to work since January 1, 200@ueto COPD (chronic obstructive pulmonary
disease), an aneurysm on the brain, shortness of breath, depression, and high blood press

(Doc. 9, pp. 115, 122, 184). For DIB purposes, Plaintiff maintained insured status throug

I Nancy A. Berryhill, has been appointed to serve as acting Commissio®eciaf Security, and is substituted as
Defendant, pursuant to Rule 25(d)(1}tlvé Federal Rules of Civil Procedure.

2 Plaintiff, through his counsel, amended his alleged onset date to May 14,26&09(pp. 16, 39).
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December 31, 201%.(Doc. 9,144). An administrative hearing was heldJuty 8, 2011 at
which Plaintiff appeared with counsel and testified. (Doc. 9, pp. 30-61

In a written decision dated October 4, 2011, the ALJ determined Plaintiffeettie
residual functional capaciffRFC) to performsedentary work with limitadins. (Doc. 9, pp.
16-25). The Appeals Council declined review of the ALJ’s decision on November 16, 2011
(Doc. 9, pp. 7-10).

Plaintiff appealed the ALJ®ctober 4, 2011, decision to this Court. In a decision dated
March 29, 2013, this Court remanded the case back to the Commissioner to further devel
the record, and to fevaluate Plaintiff's impairments. (Do8, pp. 620626). The Appeals
Council vacated the ALJ's decisiar;opened and consolidatedsubsequent favorable ALJ
decision dated May 3, 2018nd remanded Plaintiff's case back to the ALJwg 10, 2014
(Doc. 9, pp. 595598, 611617). A supplemental administratiieearing was held oklay 19,
2015. (Doc. 9, pp. 562-594 Plaintiff appeared with counsel and testified.

By written decision dateBebruary 23, 201,6he ALJ found that during the relevant
time period, Plaintiff had an impairment or combination of impairments that wenesgvec.
9, p. 542. Specifically, the ALJound Plaintiff had the following severe impairments:
arteriovenous malformation (AVM), COPD, and depressibowever, after reviewing all of
the evidence prested, the ALJ determined tHalaintiff’'s impairments did not meet or equal
the level of seventof any impairment listed in the Listing of Impairments found in Appendix
I, Subpart P, Regulation No. 4. (Doc. 9, p. 542). The ALJ found Plaintiff retained the RF(
to:

perform sedentary work as defined in 20 CFR 404.1567(a) and 416.967(a)

except the @imant can only occasionally climb, balance, crawl, kneel, stoop,
and/or crouch. In addition, the claimant must avoid hazards including

3 Plaintiff's date last insured was eemined to be December 31, 201®oc. 9, pp. 59%00, 603).
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unprotected he8ights (sic) and moving machinery. The claimant must also
avoid concentrated exposure to dusts, odoesses, and other similar
pulmonary irritants. Finally, the claimant can perform simple, routine, and
repetitive tasks in a setting where interpersonal contact is incidental to the work
performed; and he is able to respond to supervision that is simmget, &nd
concrete.

(Doc. 9, p. 544). With the help of a vocational expert, the ALJ deternft@idtiff could

perform work as a compact assembler, a nut sorter, and an ampoule sealer. (Doc. 9, p. 553).

Subsequently, Plaintiff filed this action. (Dog¢. This case is before the undersigned
pursuant to the consent of the parties. ((3c.Both parties have filed appeal briefs, and the
case is now ready for decision. (Docs. 129, 13

The Court has reviewed the entire transcript. The complete set of facts ame@isgu

are presented in the parties’ briefs, and are repeated here only to the extentynecessar

Il. Applicable Law:

This Court's role is to determine whether the Commissioner's findings are sddport

substantial evidence on the recosdaawhole. Ramirez v. Barnhar292 F.3d 576, 583 (8th

Cir. 2002). Substantial evidence is less than a preponderance but it is enough that a eeason:
mind would find it adequate to support the Commissioner's decision. The ALJ's deaiston m

be affirmed if the record contains substantial evidence to support it. Edwards v. Barnhart, 31

F.3d 964, 966 (8th Cir. 2003). As long as there is substantial evidence in the record th
supports the Commissioner's decision, the Court may not reverse it siroplsbesubstantial
evidence exists in the record that would have supported a contrary outcome, or dexause

Court would have decided the case differentialey v. Massanar258 F.3d 742, 747 (8th

Cir. 2001). In other words, if after reviewing the record it is possible to draw two istEoris

p—
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positions from the evidence and one of those positions represents the findings of the ALJ, t

decision of the ALJ must be affirmed. Young v. Apfel, 221 F.3d 1065, 1068 (8th Cir. 2000).

It is well-establishedhat a claimant for Social Security disability betsefias the
burden of proving higlisability by establishing a physical or mental disability that has lasted
at leas one year and that prevents hfrom engaging in any substantial gainful activity.

Peasall v. MassanarR74 F.3d 1211, 1217 (8th Cir.2004¢ealso42 U.S.C. 8 § 423(d)(1)(A),

1382c (a)(3)(A). The Act defines “physical or mental impairment” as “araimmgnt that
results from anatomical, physiological, or psychological abnormalitiesdwvane demonstrable
by medically acceptable clinical and laboratory diagnostic technique2”U.&.C. 88§
423(d)(3), 1382(3)(C) A Plaintiff must show that hidisabilty, not simply hisimpairment,
has lasted for at least twelve consecutive months.

The Commissioner’s regulations require her to apply a-$tep sequential evaluation
process to eaclklaim for disability benefits(1l) whether the claimant has engaged in
substantial gainful activity since filing hitaim; (2) whether the claimant has a severe physical
and/or mental impairment or combination of impairments; (3) whether the impairnreas)
or equal an impairment in the listings; (4) whether the impairment(s) prevent thentl&ona
doing past relevant work; and, (5) whether the claimant is able to performmatbem the
national economy given higge, education, and experiencBee20 C.F.R. § 404.1520,
416.920 Only if the final stage is reached does the fact finder consider the fPfaage,
education, andavork experience in light of hisesidual functional capacitySeeMcCoy V.

Schweiker 683 F.2d 1138, 1141-42 (8th Cir. 1982); 20 C.F.R. 88 404.1520, 416.920.




lll . Discussion:
Plairtiff argues the following issuen appeal:l) the ALJ erred in failing to find
Plaintiff's headaches a severe impairment

A. Insured Statusand Relevant Time Period:

In order to have insured status under the Act, an individual is required to have twent
guarters of coverage in each fegyarter period ending with the first quarteddgability. 42
U.S.C. 8 416()(3)(B). Plaintiff last met this requirement on December 31, 2015. Regardi
Plaintiff's application for DIB, the overreaching issue in this case is theiguegtwhether
Plaintiff was disabled during the relevant timeipérof May 14, 2010, himmended alleged
onset date of disability, througlecember 31, 2015he last datbe was in insured status under
Title 1l of the Act.

In order for Plaintiff to qualify for DIB he must prove thah or before the expiration
of his insured statuse was unable to engage in substantial gainful activity due to a medically
determinable physical or mental impairment which is expected to last for at least twelv{

months or result in deatlBasinger v. Heckler725 F.2d 1166, 1168 (8th Cir. 1984). Records

and medical opinions from outside the insured period can only be used in “helping to elucidal

a medical condition during the time for which benefits might be rewarded.” Cox v. Barnhart

471 F.3d 902, 907 (8th Cik006) (holding that the parties must focus their attention on
claimant's condition at the time she last meured status requirements).

With respect to Plaintiff’'s SSI applicatiobenefits are not payable prior to the date of
application, regardless of how far back disability may, in fact, be allegediod to extend.
See20 C.F.R. 8 416.335.Therefore, the relevant period fiom May 24, 2010 the date
Plaintiff protectively appliedor SSI benefits, throughebruary 23, 201@he date of the ALJ’s

decision.
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B. Plaintiff's Impairments:

At Step Two of the sequential analysis, the ALJ is required to determine whether
claimant's impairments are seveSee20 C .F.R. 8§ 404.1520(c)While “severity is not an
onerous requiremerior the claimant to meet...it is also not a toothless stand@/ddht v.
Colvin, 789 F.3d 847, 855 (8th Cir. 2015) (citations omitte@d. be severe, an impairment
only needs to have more than a minimal impact on a claimant's ability to perforamelated
activities.SeeSocial Security Ruling 98p. The claimanhasthe burden of proof of showing

he suffers from a medicgsevere impairment at Step TwoSeeMittlestedt v. Apfe] 204

F.3d 847, 852 (8th Cir.2000).

While the ALJ did not find Plaintiff's alleged headaches to be a severe impairmen
during the time period in question, the ALJ stated that he considered all of Pdaintif
impairments, including the impairments that were found to beseuare. SeeSwartzv.
Barnhart 188 F. App'x 361, 368 (6th Cir. 2006) (where ALJ finds at least one “severe”
impairment and proceeds to assess claimant's RFC based on all alleged impaamysgrror
in failing to identify particular impairment as “severe” at step twbasmless)Elmore v.
Astrue 2012 WL 1085487 *12 (E.D. Mo. March 5, 2018¥ealso20 C.F.R. § 416.945(a)(2)

(in assessing RFC, ALJ must consider “all of [a claimant's] medically detdrmina
impairments ..., including ... impairments that are not ‘severe’ ”); 8 416.923 (ALJ must
“consider the combined effect of all [the claimant's] impairments withoutddgavhether

any such impairment, if considered separately, would be of sufficienttygvefhe ALJ also
pointed out that Plaintiff took ov&he-munter pain medication for his headaches, and that

Plaintiff dened experiencing headaches when he was examined by Dr. Ahridtaib, a




consultative examiner, in September of 20The Court finds the ALJ did not commit
reversible error in setting forflaintiff’'s severe impairments during the relevant time period.

C. Subjective Conplaints and Symptom Evaluation:

We now address the ALJ's assessment of Plaintiff's subjective complaimdsALT
was required to consider all the evidence relating to ffarsubjective complaints including
evidence presented by third parties that relates to: (1) Plaintiff's dailytiasti2) the
duration, frequency, and intensity of lgain; (3) precipitating and aggravating factors; (4)
dosage, effectiveness, aside effects of hisnedication; and (5) functional restrictionSee

Polaski v. Heckler, 739 F.2d 1320, 1322 (8th Cir. 1984). While an ALJ may not discount g

claimant's subjective complaints solely because the medical evidence failpad shigm, an
ALJ may discount those complaints where inconsistencies appear in the recaiuodes k.
As the United States Court of Appeals for the Eighth Circuit observed, “Our tonehstthat

[a claimant's] credibility is primarily a matter for the ALJ to diect Edwards v. Barnhart

314 F.3d 964, 966 (8th Cir. 2003).

After reviewing the administrative record, it is clear that the ALJ propergidered
and evaluated Plaintiff’'s subjective complaints, includingRbaskifactors. A review of the
record evealed that during the time period in question Plaintiff was able to take care of hig
personal needs, prepare simple meals, do simple housekeeping, and twr giogefies and
necessities. The record revealed that in April of 2012, Plaintiff's wife waaried about
Plairtiff's mental state after he canfeome from work last night intoxicated.” (Doc. 9, p.
964).

The record revealed th&faintiff has been treated for a number of impairments that

responded well to treatment. Plaintiff reported theatdit “good” in April of 2014, and that he




had been doing “well” in November of 2014. (Doc. 9, pp. 1111, 1130ith respect to
Plaintiff's alleged disabling COPD, Plaintiff's medical providers recommended that Plaintiff
stop smoking and despite these recommendations, Plaintiff continued to smoke throughout t

relevant time periodSee Kisling v. Chatef 05 F.3d 1255, 1257 (8th Cir.1997) (noting that a

failure to follow prescribed treatment may be grounds for denying an apmhid¢atibenefits).
This is not a case in which the correlation between Plaintiff's smoking and Plaintiff

impairment is not readily apparent. Mouser v. Astrue, 545 F.3d 634, 638 (8th Cir. 2008

(citations omitted). To the contrary, there is no dispute that smoking has tairdpact on
Plaintiff's pulmonary impairments. Thus, the ALJ appropriately considered ilaifdilure
to stop smokingld.

The Court wouldnote that while Plaintiff alleged an inability to seek treatmant
obtain his prescribed medication due to a lack of finances, the record is void of anyandicati

that Plaintiff had been denied treatment due to the lack of funds. Murphy v. Sullivan, 953 F.3

383, 38687 (8th Cir. 1992) (holding that lack of evidence that plaintiff soughtdost
medical treatrant from her doctor, clinics, or hospitals does not support plaintiff's contention
of financial hardship). It is noteworthy, that Plaintiff was able to come tip the funds to

purchase cigarettes and alcohol throughout the relevant time period.

With regard to the testimony arsatemenof Plaintiff's wife and a letter from a former
manager the ALJ properly considered this evidence but found it unpersuasive. This

determination was within the ALJ's provincBeeSiemers v. Shalala7 F.3d 299, 302 (8th

Cir. 1995); Ownbey v. Shalala, 5 F.3d 342, 345 (8th Cir. 1993).

Therefore, although it is clear that Plaintiff suffers with some degreeniétion, he

has not established that he is unable to engage in any gainful activity.ditgtprthe Court
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concludes that substantial evidence supports the ALJ’s conclusion that Psagiiffective
complants were not totally credible.

D. The ALJ's RFC Determination:

RFC is the mosta person can do despite that person’s limitations. 20 C.F.R. §
404.1545(a)(1). It is assessed using all relevant evidence in the riecor@his includes
medical records, observations of treating physicians and others, amthitant’s own

descriptios of hislimitations. Guilliams v. Barnhart, 393 F.3d 798, 801 (8th Cir. 2005);

Eichelberger v. Barnhart, 390 F.3d 584, 591 (8th Cir. 2004). Limitations resulting from

symptoms such as pain are also factored into the assessment. 20 C.F.R. § 404.1545(a)(3).
United States Court of Appeals for the Eighth Circuit has held that a “clasnasidual
functional capacity is a medical questioL.duer v. Apfe] 245 F.3d 700, 704 (8th Cir. 2001).
Therefore, an ALJ’s determination concerning a claimarff€ Rust be supported by medical

evidence that addresses the claimant’s ability to function in the workplaeas \.eBarnhart

353 F.3d 642, 646 (8th Cir. 2003). “[T]he ALJ is [also] required to set forth specifecally

claimant’s limitations and to d&tmine haov those limitations affect hRFC.” Id.

In the present case, the ALJ considered the medical assessments ofrexand non
examining agency medical consultants, Plairgiffubjective complaints, and hasedical
records when he determinethintiff could perform sedentaryork with limitations. The
Court notes that in determining Plaintiff's RFC, the ALJ discussed the medicabrapiof
examining and noexamining medical professionals, and set forth the reasons for the weight

given to theopinions. Renstrom v. Astrue, 680 F.3d 1057, 1065 (8th Cir. 2012) (“It is the

ALJ’s function to resolve conflicts among the opinions of various treating xachieing

physicians”)(citations omittedProsch v. Apfel201 F.3d 1010 at 1012 (the ALJ may reject

The




the conclusions of any medical expert, whether hired by the claimant or thamewner if
they are inconsistent with the record as a whol&erAeviewing the entire transcript, the
Court finds substantial evidence supporting the ALJ’'s RFC determirfatidine time period

in question.

E. Hypothetical Question to the Vocational Expert:

After thoroughly reviewing the hearing transcript along with the entirdeace of
record, the Court finds that the hypothetical the ALJ posed to the vocational expesetull
forth the impairments which the ALJ accepted as true and which were sugppttedrecord

as a wholeGoff v. Barnhart421 F.3d 785, 794 (8W@ir. 2005). Accordingly, the Court finds

that the vocational expert's opinion constitutes substantial evidence supporting Xse AL
conclusion that Plaintiff's impairments did not preclude Hfiom performing workas a

compact assembler, a nut sorter, and an ampoule s€abdney v. Chater, 96 F.3d 294, 296

(8th Cir. 1996)(testimony from vocational expert based on properly phrased hypothetical

guestion constitutes substantial evidence).
V. Conclusion:

Accordingly, having carefully reviewed the record, the undersigned finds sudlstant
evidence supporting the ALJ's decision denying the Plaintiff benefits, and thuscisierde
should be affirmed. The undersigned further finds that the Plaintiff's Carhglaould be

dismissed with prejudice.

DATED this 31stday of July 2017.

Isl Ewin L Wiodomann

HON. ERIN L. WIEDEMANN
UNITED STATES MAGISTRATE JUDGE
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