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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
TEXARKANA DIVISION
ANDREW SASSER PETITIONER
V. No. 4:00€V-04036

WENDY KELLEY, Director,
Arkansas Department of Correction RESPONDENT

MEMORANDUM OPINION

On March 20, 2014, the United States Court of Appeals for the Eighth Circuit issued a
mandate (Doc. 180) in this case affirming in part and reversing in part this Coavi®us
judgments, and remanding the matter for proceedings consistemt&Eghth Circuit’s opiion.

l. Background

On May 4, 1994, Petitioner Andrew Sasser was convicted of capital murder and sentenced
to death for the July 12, 1993 homicide of Jo Ann Kenn&be Sasser v. Sta802 S.W.2d 773
(Ark. 1995). The murdesccurred while Kennedy worked as a clerk at ah BMart convenience
store in Garland City, Arkansa$d. at 774-75. Following a direct appeal, and Sasser’s effort to
obtain Arkansas state court postconviction relief pursuant to Arkansas Rule ofaCRnocedure
37, Sasser sought federal relief through a writ of habeas corpus. 3[|Dohe Court dismissed
the petition but granted a certificate of appealability with respeeveral issues. (Docs. 30 and
34). During Sasser’s first appeal to the Eighth Circuit, and following the Supreanesiecision
in Atkins v. Virginig! the Eighth Circuit remanded for a determination of whether Sasser was

ineligible for the death penalty because of mental retardatiom,retained jurisdiction over the

1 Atkins v. Virginia 536 U.S. 304 (2002), holds that executionroiraellectually disabled
person is prohibited by the Eighth Amendment to the Constitution.

2 The term “mental retardation” is medically outdated and offensive to manyepebpé
phenomenon is more accurately describe@drasintellectual disability,” and it is this Court’s
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bulk of Sasser’s case. After reviewing tAtkinsissue twice, the Eighth Circuit issued its opinion
and mandate remanding to this Céuahd giving rise to these proceedingSasser v. Hobbs
(Sasser IJ, 735 F.3d 833 (8th Cir. 2013)The Eighth Circuit affirmed dismissal of many of
Sasser’s claims, but reversed with respect to SasAtkiss claim and four of his claims of
ineffective assistance of counsel at the sentencing phase of Sasser’s tgaEigith Circuit
vacated the Court’s denial of relief trose four claimsandthe Court’s finding that Sasser is not
mentally retarded undditkins

The Eighth Circuit directed the Court to conduct a hearing on the four ineffectistaase
of counsel claims to determine whether they are procedurally tefauldims, and if so, whether
they should be excusedd. at 853, 855see also Sasser v. Hobié3 F.3d 1151, 1158th Cir.
2014) (denying rehearing) (“It should be clear the district court, on remand, onsgter whether
Andrew Sasser’s state postwiction counsel failed to raise the four potentially meritorious
ineffectiveness claims. c{tation and brackets omitted)). The Eighth Circuit also directed the
Court to make a newtkinsfinding using the appropriate standarfasseil, 735 F.3d at 85.
The Courts’ ineffective assistance findings are addressed in a separata.opini

On remand, the Court denied Sasser’s motion to file an amended petition and directed the
parties to file postemand briefs on Sasseigkinsclaim. Sasser filed his brief (Doc. 187) on

September 17, 2014, and the Respondent filed a response brief (Doc. 195) on December 17, 2014.

obligation to determine whether Sasser suffers from an intellectual disémlitywould make his
execution unconstitutional. In doing g0, this memorandum opiniorthe Court utilizes the
outdated term for consistency with prior proceedings because the Arkansas ystigtyhbr
standard, the witnesses in this matter, and the majority of older legal aushotédeby the Court
on this issue describe the phenomenon as “mental retardation.”

3 This cag was initially assigned to Hon. Harry F. Barnes. On November 13, 2009 the
case was reassigned to Hon. Jimm Larry Hend@mMarch 25, 2014, following the most recent
remand, the case was reassigned to the undersigned.



Sasser latdiled notices of supplemental authority (Doc. 205, 279,280
Il. Applicable Law
In 2002, the United States Supreme Court found that the Eighth Amentplkaces a
substantive restriction on the statpower to take the lifeof a mentally retarded offendérAtkins
v. Virginia, 536 U.S. 304, 321 (2002) (quotifkgrd v. Wainwright 477 U.S. 399, 405 €B6)).
The Atkins Court left “ to the State[s] the task of developing appropriate ways to enforce the
constitutional restriction upon [their] execution of senteritéd. at 317 (quotindrord, 477 U.S.
at 416-17.
Even prior toAtking Arkansas provided a statutory right against execution for persons
“with mental retardation at the time of committing capital mutdéwk. Code Ann8 5-4-618.
Following Atking the Arkansas Supreme Court hesnsistentlyconstrued tts statutory right to
beequivalent tahe federal constitutional right establisheddtkins See Anderson v. State63
S.W.3d 333, 354-55 (Ark. 2004). Arkansas law defines mental retardation as follows:
(A)  Significantly subaveraggeneral intellectual functioning accompanied by a
significant deficit or impairment in adaptive functioning manifest in the
developmental period, but no later than age eighteen (18) years of age; and
(B) A deficit in adaptive behavior.
Ark. Code Ann.§ 5-4618(a)(1). A defendanimust prove that he meets the mental retardation
standard‘by a preponderance of the evideiicéArk. Code Ann.§ 5-4618(c). To meet this
burden, Sasser must prove four factors:
“Significantly subaverage general intellgatfunctioning”;
“[A] significant deficit or impairment in adaptive functioning

That both of the above “manifest[ed] . . . no later than age eighteen”; and,
“A deficit in adaptive behavior.”

PwpNdPE

Sasser 11735 F.3d at 843 (quoting Ark. Code Ann. 8 6¥8(a)). The third prong modifies both

the first and second prongs, while the fourth prong asks the same questions as the second prong,



unbounded by the requirement of juvenile manifestation.

If Sasser can show that he suffered flamintellectual gability, “either (a) at the time of
committing the crime or (b) at the presumptive time of executitm,an extent thameets
Arkansas’s mental retardation legal standdnd execution will be prohibited by the Eighth
Amendment.ld. at 846.

1. Evidence Presented

At the 2010 evidentiary hearing regarding Sasser’s Atkins claim, the Caudttiestimony
from Mr. Hollis Sasser, Dr. Jethro Toomer, Prof. Tom Smith, Dr. Roger Moore, Mr. Beanis,
Sgt. John Cartwright, Mr. Bryan Olinger, and Dr. KeMicGrew. Along with the testimony of
witnesses, Sasser submitted exhibits numbered* dwhich consisted of the following:
Petitioners Exhibit 1: Report oDr. Jethro Toomer, consisting of three volumes; Petitiener
Exhibit 2: Curriculum Vitae and repoof ProfessorTom Smith; Petitionés Exhibit 3: Report of
Dr. Kevin McGrew and Appendix, consisting of five volum@heRespondent submitted exhibits
numbered 1-3, which consisted of the following: Respondent’s Exhibit 1: Report, Ranaba
Materialsof Dr. Roger Moore, consisting of seven volumes; Resporsl&nxhibit 2: Diagram
showing correspondence between Sasséest results and the normal distribution curve;
Respondens Exhibit 3: Arkansas Department of Finance and Administration Driver
Permit/License Record for Sasser.

As a summary of the evidence, the Court fully incorporates the Eighth Ciestsiption
in Sasser Il

Beginning on June 15, 2010, the district court held aday evidentiary hearing

4 Petitioner's Exhibit 4 was “jush continuation of 3” and was accepted ultimately as
Petitioner’s Exhibit 3. (Doc. 157, p. 283 [page cites to this document use the documemigd inter
pagination, rather than CM/ECF pagination)nless noted otherwise, all exhibit citations in this
opinion are to exhibits from the June 2010 hearing.



on Sasseés Atkins claim. Sasser firstalled three witnesses: his brother, Hollis;

Dr. Jethro Toomer, a psychologist; and Professor Tom Smith, a special education
expert. The State, in turn, called four witnesses: Dr. Roger Moore, a psychologist;
Grant Harris; Sergeant John Cartwright; and Brian Hollingeasser called one
witness in rebuttal: DrKevin McGrew, a psychologistWe recount only the
evidence relevant to this appeal.

Dr. Toomer’s Testimony

Dr. Toomer evaluated Sasser in person, conducting an intelligence quotient (1Q)
test: the Wechsler Adult Intelligence Scale, fourth edition (WY& Dr. Toomer

also administered several other psychological tests and interviewed numerous
individuals abot Sassés background.Dr. Toomer concluded Sasser “met the
criteria for mental retardation [in 1994]He based his conclusion on qualitative
factors in addition to evidence of SasselQ scores, which were 79 in 1994,
according to an earlier test, a8 in 2010, according to Dr. Toomegttest.

Dr. Toomer testified the 1Q score of 79 Sasser obtained in 1994 was based on an
outdated set of scoring norms, resulting in an inaccurately high r&gdtifically,

the 1994 score was from the WAIS, a test whose scoring norms were developed

in 1980. IQ scoring norms rapidly become outdated because an IQ score is a
relative rather than an absolute measure: IQ tests including the ARAd8d
WAIS—IV arenormed such that 100 is the mean score, meaning approximately 68%
of the U.S. population would score between 115 and 85, one standard deviation (15
points) above and below the meaApproximately 2% of the U.S. population
would score 70 (i.e., two standard deviations from the mean) or bElavseveral
decades, however, the U.S. populatoaverage raw IQ score has risen eachyear.
See, e.g.James R. FlynriMlassive 1Q Gains In 14 Nations: What I1Q Tests Really
Measure 101 Psychol. Bull. 171 (1987)lhus, an 1Q score of 100 under current
scoring norms would likely have been close to 110 under scoring norms in effect
thirty years ago.This change in 1Q scoring norms over time is referred to as the
“Flynn effect.” See, e.g.Richard E. Nisbett et alntelligence: New Findings and
Theoretical Development67 Am. Psychologist 130, 148 (2012).

1 Although this rise in raw IQ scores is persistent and widely
recognized, psychologists heavily debate its cauSeg, e.g.Ted
Nettelbeck & Carlene WilsonThe Flynn Effect: Smarter Not
Faster, 32 Intelligence 85 (2004); Joseph L. RodgAr§ritique of
the Flynn Effect: Massive 1Q Gains, Methodological Artifacts, or
Both?, 26 Intelligence 337, 354 (1999) (“Even with a healthy dose
of skepticism, the [Flynngffect rises above purely methodological
interpretation, and appears to have substantive import.”).

To correct for the Flynn effect, Dr. Toomer testified Sdssk) score from 1994
should be reduced by four points to 75, a score falling within thé5tiuter range
consistent with mental retardatiorCf., e.g, Jack M. Fletcher et allQ Scores



Should Be Corrected For the Flynn Effect in Hi§takes Decisions28 J.
Psychoeducational Assessment 469, 472 (2010) (finding 1Q scores should be
adjusted by amean of 3 points per decade from the date scoring norms are
developed).Dr. Toomer testified that because of the measurement error inherent
in 1Q tests, a score of 75 indicated that Sassactual 1Q almost certainly fell
between 70 and 80 (i.e., anerof +/— 5 points). Dr. Toomer testified that Sasser

2010 1Q score was likely higher because he had been in a structured prison
environment for an extended period of timBr. Toomer explained, “research
shows that what tends to be enhanced ... isutb@ of verbal reasoning on people
who have been incarcerated.”

Dr. Toomers diagnosis also relied on qualitative factoMotably, Sasser had a
long history of intellectual and academic difficultiés.high school, he was placed
with students in théottom performance level, indicating that he was a “special
education” student despite the fact Arkansas, at the time, did not offer dedicated
programs for “special education” studentslis grades were consistently poor
despite the simplicity of his class. He was unable to graduate from high school;
instead, the school gave him, like all students who failed to meet the minimum
graduation requirements, a “certificate of attendanégart from time in prison,
Sasser lived with his mother virtually higtee life, and he was unable to live
independently. After high school, he attempted to join the army, but his dismal
performance on the Armed Services Vocational Aptitude Battery (ASVAB)
disqualified him. Apparently ashamed of telling his family of tiiéslure, he spent
several weeks pretending to be in the Army, hiding in an abandoned cabin in the
woods near his mother’'s home and sneaking into her house to get food.

Sasser never had a checking account or a credit card, did not obtain & driver
licene until he was twentgight years old, and had extraordinary difficulties
performing even the simplest manual labor jolb®r example, he worked for a
time at a chicken processing facility, where his supervisor rotated him through
several jobs of decreag difficulty, trying to find one Sasser could perforrim

the end, the only job he was able to perform was the simplest task in the facility:
pushing a button to dispense ideven a slightly more difficult task-color coding
pallets—was too difficult beause Sasser often mixed up the colors.

Dr. Moore's Testimony

Dr. Moore evaluated Sasser in person and conducted several psychological tests,
but did not reassess his fQ.Dr. Moore concluded Sasser was not “mentally
retarded as defined by Arkansas lavidf. Moore admitted Sasser had “borderline
mental retardation or impaired cognitive functioning that falls into the uppdo70s

low 80s.” But in Dr. Moorés view, “as th[e] term is statutorily and clinically
defined, ... [Sasser] does not suffer from mental retardation.” Dr. Moore based his
conclusions primarily on the 1994 and 2010 IQ scores, but he also considered
several qualitative factors.



2 Because there are substantial “practice effects,” Dr. Moore
explained, itis not appropriate to administer multiple 1Q tests in
short succession.

As to Sasseés 1Q, Dr. Moore agreed with Dr. Toomer that (1) the Flynn effect is

“a genuine and real observation,” and (2) norm obsolescence was a justified
concern, but he opined that it was not appropriate to adjust the 1994 score for the
Flynn effect. Dr. Moore admitted, however, that the American Association on
Intellectual and Developmental Disabilities (AAIDB}he primary organization

in the United States dealing with “the asseent and diagnosis of mental
retardation=—considered it a “best practice[] in the diagnosis of mental retardation”
to recognize the Flynn effecDr. Moore disagreed with Dr. Toomerscoring of

the 2010 IQ test, contending that the score should have been 84 rather than 83.
Stating no supportive research exists, Dr. Moore denied that spending time in a
structured prison environment could raise 1Q scoi@s.Moore testified that the
“cutoff of mental retardation” was a score of 70.

As to qualitative fators, Dr. Moore opined that Sasser “appears to have adequate
skills to cook for himself as needed, travel independently in the community, hold a
job, take care of his personal needs and communicate effectizglyMoore noted

that Sasser had maintaineder time two significant relationships and fathered a
child. Dr. Moore pointed to a small bank loan obtained in Sessame as positive
evidence of Sasseradaptive functioning, but Sassebrother actually procured

the loan, completing all the nessary paperwork on Sassebehalf.

Other Qualitative Evidence

Both psychologists considered firsthand accounts of Sadsehavior by people

who knew him before he turned eighteen years Blol. example, one of Sasser

high school classmates, Janiééashington Briggs, described Sasselimited
interpersonal skills.“[l]f someone did or said something funny, [Sasser] laughed
longer than everyone else in an inappropriate way [and] slobbered when he
laughed,” Briggs saidShe said Sasser “was in Grollig’ and “[t]he students in
Group Il were Special Education studentafter high school, Briggs remembered
that Sasser entered into his first relationship, with a woman who “[l]iked8ass

did not fitin.” Dr. Toomer reported Sassgfsocial hteraction and communication
skills” at age 45 “equate[d] with that of an average person age 7 years, 6 months.”

Sasser 11735 F.3d a838 —41 (heading numbers omitted, alterations and punctuation in original).
In addition to the foregoingecitationof evidence from the Eighth Circuit, the Court notes
the following evidence from the 2010 hearing.

A. Hollis Sassels Testimony



Hollis Sasser“H.B.”) is Sasses brother He testified that Wwen Sasser was two or three
yearsold, their father passed away after anthie{ob accident at a construction sit€he family
then moved to an area referred to*'Bsyd Hill” where severaéxtendedamily members also
lived. Sasser socialized with other children his age, and children older and younger thdoehim w
living at Boyd Hill. Sasser was given chores to do, including feeding chickens by himself and
gathering firewood with the family.Sasser would fish with his family using simple fishing
equipment such as a pole and worm, but not fishing lures and t&&dser would also clean the
fish. H.B. did not noticéhat Sasser had any significant developmental issues as they wereygrowin
up.

All of Sassers employment was in manual labor jobs. During high school, Sasser had a
job with the Crank family. Sassewould help with farm duties in chicken houses and assisted with
hay baling in the summer monthsSasser was specifically responsible for removal of dead
chickens from the houses, cleaning out water troughs, and feeding chickens. Oimiekéres c
were dd enough for removal of the initial water troughs, Sasser would take out thbgrand
wash them.When Sasser was about eighteen yeltshe attempted to takes paycheckrom
Mr. Crank and alter the check to receive additional furidse attempt taltering the check was
“messy and “quite obvious, according to H.B., who saw the chedk/hen Sasser attempted to
pass the check at a local store, the ¢latko knew both Sasser and Mr. Crank, determthed
check wasaltered and did not hondr

Sasser did not date much when he was a teenager and a youngdadudiver brought a
girl home to introduce to the family and H.B. never saw him go out on a date optatiberffirt
with a girl” Sasser continued to live with his mother while H.B. and the other siblings moved out

of the family home.As a teenager, Sasser had a job babysitting forsHdir children during the



day while H.B. and his wife went to work. The childieages ranged from one to nine years old.
Sasser did not babysit overnight, nor did he ever cook for the chil@asses motherwould
remainnext door for extra supervision.

H.B. was surprised to learn Sasser did not actually graduate high school. Following hig
school, Sassdpld everyone he was going into militaryngee, specifically the Army. Because
Sasser failed his ASVAB, hiastead lived in an abandoned home 100 yards away fromsH.B.
house To hide during daylight hours, Sasser would go approximately five to six hundred yards
up a hill. When Sasser knew thiamily would be away, such akiring Sunday church hours,
Sasser would take canned goods from H.Bouse. Sasser wouldlsocall his grandparentst
those timeso keep up the ruse that he was in boot camp. The house where Sasser stayed at night
had no running water or electricity, but it did have some furnitli@.heat food, Sasser would
make a campfire. Sasseas able to maintain this deceit fgpproximately three weeks.

Thereafter Sasser found himself out of work and needing a jaiB. assited Sasser in
securing a common labor job with Young Constructi8assess job wagoining 20-footlengths
of plastic pipe to lay sewer lines for the citgasser would apply a substance to the inside of the
pipefitting, and then push the pipe to make certain the joints were placed together seueely.
pipe had to go in far enough to reach a certain point and it had to be stralghtjob was
supervised. Sasser rode back and forth from this job with H.B.

H.B. ako assisted Sasser in securing a job at a lumber mill after Sasser returged ho
following a period of incarcerationH.B. transported Sasser to and from the lumber miilhile
working at the lumber mill, Sasser foundad truck he wanted to bugt which pointH.B. spoke
with aloan officer and got a personal loan for SasSassesigredthe paperworkand it washis

responsibility tomake the payments on the loan.



Sasser generallived with his mother except for a periodtohe he was incarceratethe
short period in which he pretended to join the Army, and another short period of timé&hen
lived with Arch and Margie, his other siblings, dudisemployment at the Hudson chicken plant
in Hope, Arkansas.

B. Dr. Toomer’s Testimony

Prior to tie hearingDr. Toomer had offered opinion testimony in 18-20 cases since 2006
onan accused criminal defendant’s mental retardatioall of those case$e found the defendant
met the mental retardatistandard Dr. Toomer wagetainedin other cases wheiee did not
conclude a defendant met tiiental retardatiostandargbut he was not called to testify in those
cases.

In addition to the IQ score evidence noted by the Eighth Circuit, Dr. Toomer teghidie
he attempted to measumhat would have been Sasser’s level of adaptive functiomiven the
crime was committed Adaptive functioningdescribesa persots level of functioning in
community life, such as independent livingihis is compareavith peer group members in the
local community.

There is no instrument developed to do a sgtestive adaptivéunctioning assessment.
The Scales of Independent Behavior Revis&IB-R”) is an instrument used to assessrent
adaptive functioning deficitsGenerally, this instrumens usedfor planning a course dfeatment.
The SIBR has different levels of analysis and is well suited for determination ofiaslapt
functioning deficits because it encompasses quantitédicters as well as qualitative factors.
Using this instrumentDr. Toomer visited with Sasserfriends, family, and peersspecifically
with those who could discu&asses functioning within an age range prior to age 1&ing the

SIB-R to attempt aetrospectiveanalysisof Sasser’'s adaptive functioning, Dr. Toomer found



Sasser had eight areas of deficiency: social interaction skills, langaageehension, language
expression, time and punctuality, money and value, work skills, home and communigtiament
and social interaction.

The AAIDD ® requires deficiecy or weakness in two areas of adaptive functioning to
support a diagnosis of mental retardation. A person with mental retardation campsfoe
tasks in these areas, but still have deficksr example, such andividual might holda job, get
married, drive a car and have a driveelicensebut still be deficient or weak in other aredhe
upper level of mental retardation under the Diagnostic and Statistical ManuehtdiNDisorders
(DSM) used by the experts in this casenild mental retardeon. Moreover, differentiating mild
mental retardation from borderline intellectual functioning requires dacefisideration of all
available information because the two diagnoses agpeadar. The difference is thatdsderline
intellectual functiomg does not contain the qualitative component of adaptive functioning
deficits.

C. Dr. Moore’s Testimony

Prior to the hearind)r. Moorewasa clinical and forensic psychologist whali@acticed
for about 1516years. He hadestified in other capital habeas proceedings in federal fmoutte
Respondentand in at least one such instance found the mental retardation standard wig met.
has also erformed similar work throughout the country in approximately three dstas and
federal Atkinscasesfor both petitiones and respondest In at least three cases where he was
hired byastate, Dr. Moore determined the subject met the requirements of mentitietarOn
four different occasions in 200Dr. Moore also gave a presentation, along with Akilerney

General for the State of North Carolina, on the topic of handling experts in metatalation

5 Previously, theAmerican Association on Mental Retardat{@AMR).



trials. Each presentation was to a District Attorseyssociation or the Attorney Genéesadffice.

Dr. Moore reviewed transcripts from school records, records from the SouthikassAas
Counseling and Mental Health Center, written transcripts of police intesygolice interview
reports, medical examiriarreports, and telephone visitation recordige interviewed wer two
dozen witnesses to evaluate whether Sasser meets the Arkansas standard foetaeiatizdn
In addition to Sasser’s intelligence test scobas,Moore looked aBasser’'saaptitudetest scores
ontheScientific Research Associates Achievement Se8B%\, theArmed Forces Qualification
Test AFQT), two Wide Range Achievement Test®/RATS), and theWechsler Individual
Achievement Test (WIAT) In 2010, Sasser spelling suliest score on the WRAZ was in the
18th percentile; the arithmetic seowvas in the 21st percentile; sentence comprehension was in the
30th percentile; and reading composite was in the 34th percentile.

Dr. Mooretestifiedthat when clinical psychologists are faced with test results involving
aging norms, they will note threliability of the scores may be reduced due to aging norms. The
best practice is to use the most-toglate test. With respect to 1Q test scorég 2010
administration would be the most reliable because it was given within a yeamofthieg dates
Dr. Moore placed Sasserk) scoresandthe other scores from instruments measuring Sasser
cognitive functioning along a bell curve to determinehére was a convergence of dafar.
Moore found the multiple exams mostly fall within the range between the two 1€sstemding
increased confidendiat those IQ scores are accuratds a result, Dr. Moore concluded that
Sasser had impaired cognitive functioning, but did not meeh#mdal retardation standard

Dr. Moore agreed with Dr. Toomer that Sasser displayed some deficits invadapt
functioning, but did not believethose deficits were significant enough meetthe mental

retardation standardDr. Moore testified that for deficits to be “significant” in clinical terms,



Sasser would need to be functioning about two standard deviations below the mean. Dr. Moore
guestioned the reliability ddr. Toomers administration of the SHR to retr@pectivelyassess
deficits in adaptive functioning because 1) the age equivalent scores were rbtobase
individual's assessment of Sasdaurt were a compilation of many different recollectipasd 2)
the age fowhen any giverassessmergppliedvaried Dr. Moore did note that Sasseoverall
level of adaptive functioning likely falls belovad¢ average to borderline rangiele opined that
adaptive functioning on the jotboesnot mean an individual must be capable of performing a job
requiing abstract thinking, bubnly that the individualcould show up on time and work
independently withoutpecific guidance.

D. Professor Smith’s Testimony

Professor Tom Smitlwho wasdean of the College of Education and Health Professions
at the University of Arkansas, testified that in the 19p@sgrams for mentally challenged school
children were just bag implemented in Arkansaand were minimally funded. There were no
recordkeeping requirements on the part of school districts at that timemE.riever worked in
the Lewisville school system, where Sasser was educated, and he did noSeassendQ scores.
Dr. Smith also had no information on whether Sasser was served by a Title Oraenpndgle in
school or if Sasser was considered intellectually disabled while in school.

E. Assistant Director Harris’s Testimony

Grant Harris was Assistant i@ctor of Institutions for the Arkansas Department of
Correction at the time of the hearing. Prior to that, he was warden of the Vapsem@ax unit,
which houses death row inmates. In this capacity, he became familisagsier.

Harris testified thatpor to Sasser'4994 conviction, Sasser had been incarcerated in 1989

for an unrelated conviction. He was processed in 1989 through the diagnostic unit, wiiase he



given a medical evaluation, which included an interview by medical health sthtinsorientation
to the procedures for the Arkansas Diagnostic Correcidter a typical processing time, Sasser
was placed in the Cummins Unit.

All mentally and physically capable inmates are assigned,ajabif an inmate chooses
not to work, he or she is disciplined. Work assignments take into consideration prior egrgloym
institutional needs, education, and background. An inmate can be promoted to a better work
assignment or a different Class. Class 2 inmates receive twentyftitherosentences for every
month served, while Class 1 inmates receive thirty days off for every tasty served.At
Cummins, Sasser was assigned to kitchen work. Kitchen detail could include et aggeod
preparation, though the actual work Sasser performed is not evident from his records waasser
subsequently transferred to the Varner Unit, where he was assigned tdunkide utility, and
then to inside maintenance. As part of the building utiligwcrSasser was responsible for
cleaning, including windows, mopping, and scrubbing walls. After approximately a moriité on t
building crew Sasser was reassigniedinside maintenance, which is responsible for plumbing,
electrical wiring, leaks, and othemmilar duties. Inmates on inside maintenance have greater
freedom to travel the facility, and may have contact with female staff efSaasitained Class 1
status for 12 months while on inside maintenance, and was further awarded meritmyobtisg
credit for onthejob training as an electrician and for showing proficiency and excellends in h
job as an electrician. This award is evidence $agtiser was doing his job as required and was not
abusing sick call. Sasser remained in this job untwae transferred to the Wrightsville Unit in
1992. At Wrightsville, Sasser was assigned to furniture manufacturingas agerator. In this
job, he had to cut wood to specification so that the pieces cowdlleeted for later assembly.

Sasser wasvearded good time credit for his work as a saw operator, which meant he had no re



cuts or wasted wood. Sasser remained on this job for six months before being tatsfiree
prerelease program in December of 1992.

Harris testified thaprerelease wadesigned to prepare inmates within 90 to 120 days of
release for returning to and functioning in the “free world.” Prereleadaded classes on
interview skills, balancing a checkbook, obtaining a driver’s license, and other sispiénts of
daily life. Sasser remained in this program for three months.

When Sasser returned to the Arkansas Department of Custody as a death tewhama
did not process through the diagnostic unit, but went straight to an isolation celasteonitored
for the firstweek, provided with a handbook, and told about the grievance process. He was then
placed on death row and had no contact with general population inmates.

F. SergeantCartwright’'s Testimony

Sergeant John Cartwright was the maintenance supervisor aather\Wnit when Sasser
was a member of the work crew during his prior period of incarceration. @grtwestified that
he supervised up to eight inmates at a time, and supervised Sasser for tteeeCptwright
recalled that Sasser did a good jokttoem maintenance crew and never had problems. Sasser was
on call for this job twentfour hours per dgyand might be called out to make nighttime repairs
with the unit’s security guard. Sasser used a set of tools assigned to hinpsepleeately from
other inmates’ tools. Tools were to be counted before an inmate left a job, and locked up until
they were needed again. Sasser never lost a tool, and Cartwright recommendeiiSgeser
time credit due to his performance as an electrician.

G. Mr. Hollinger’'s Testimony

Brian Hollinger started the prerelease program at the Wrightsville Unit. kieetethe

program included computer training and interview skills, would help inmates updateakesiy



and would prepare inmates for the written portddthe driver’s license exam. This preparation
consisted of two to three days in a classroom environment studying the droeer& manual, a
practice test designed by Hollinger, and then an actual examination adrechisy an Arkansas
State Patrolrooper at the Wrightsville Unit. Sasser took the driver’s license exam oageaint
scored perfectly on both the sign portion and the written portion. This was the only exas he wa
given in prerelease, and no evaluation was done to see if Sasser understood the prograre.as a whol
H. Dr. McGrew's Testimony®
Dr. Kevin McGrew was the director of the Institute for Applied Psychomedtitise time
of the 2010 hearing. The Institute for Applied Psychometrics is a corporatieloded to create
measures ofintelligence and achievement in psychometric consultation and research on

intelligence. Dr. McGrew testified about his disagreements with Dr. Moore’s exppdrt and

®In its order (Doc. 163) following the 2010 hearing, the Court (Hon. Jimm L. Hendren
ultimately declined to consider Dr. McGrew’s testimony. The Court deteanthat Dr.
McGrew’s testimony was offered as rebuttal testimony to Dr. Moore’s testitooagucate the
Court on the standard and measures for mental retardation and not to offer an opirfiethen w
Sasser met the standard for mental retardation. The Court found Dr. Mesteisony credible
and persuasive and saw no need for Dr. McGrew’s testimony.

Judge Hendren was better positioned than the undersigned to evaluate Dr's Moore
credibility, so the Court will rely on the finding that Dr. Moore was credible. ght bf the Eighth
Circuit's opinion in Sasser || however, it is clear that Dr. Moore misunderstood Altleins
standard. “Dr. Moore testified that the ‘cutoff of rnediretardation’ was a score of 70Sasser
II, 735 F.3d at 840. This is clearly incorrect, both legally and medically. “Under Arkamsas |
mental retardation is not bounded by a fixed upper IQ limit, nor is the first proeghaamical ‘1Q
score requirement.”1d. at 844 (citingAnderson v. Statd 63 S.W.3d 333, 3556 (Ark. 2004)).
Furthermore, “it is possible to diagnose Mental Retardation in individuals be#@eznd 75 who
exhibit significant deficits in adaptive behaviorAmerican Psychiait AssociationDiagnostic
and Statistical Manual of Mental Disordei®9, 41-42 (4th ed., Text Revision 2000).

Judge Hendren did not reject Dr. McGrew’s testimony based on a finéginQithMcGew
wasnot qualified ornot credible, but because Judge Hendren did not find that testimony useful.
Even if his methodology is not suspect, Dr. Moore’s misunderstanding of the DSM aantsAsk
legal standards for mental retardation undermines his conclusions about Sassketual
functioning sufficiently for the Court to consider the substance of Dr. McGrestisntany on
remand.



criticisms of Dr. Moore’s methodology. Dr. McGrew criticized Dr. Mooreiggestion that the
ASVAB is a good proxy of Sasser’s general intelligence because it is ardagsst, and not an
intelligence test. Dr. McGrew also testified that scoring adjustnentbe basis of the Flynn
effectarebest practice (even according to the artitles on which Dr. Moore reliednd that it is
incorrect to equate obsolete norms to variables like demographic fabtordicGrew testified
thatadjusting a score downward three points for every decade provides tlestiaste of the
Flynn effectwhen trying to determine what someone’s IQ was in the past. Finally, Dr. McGrew
testified that because the 2010 test was administered closer in time to the time at whgch it wa
normed, it was more reliable than the 1994 test.
IV.  Analysis

In determining whkether execution of a defendant due to his intellectual disalislity
prohibited by the Eighth Amendmentpuwrts recognizethe benefit of being informed by the
expertise of the medical professidBee Hall v. Florida134 S.Ct. 1986, 2000 (201¢4)he lega
determination ofntellectual disabilityis distinct from a medical diagnosis, but it is informed by
the medical communitg diagnostic framework). Both Arkansas’s legal standard for measuring
intellectual disability and the clinical definition of mental retardatithzed by the experts and
parties in the hearingequire”significantly subaverage intellectual functioningSeeAmerican
Psychiatric Association (APARiagnostic and Statistical Manual of Mental DisordeB®, 41
43 (4th ed., Text Revision 2000)greinafter DSMIV-TR’). A demonstration by Sasser that he
met the mental retardation standard at the time the crime was committed, or that he will meet the
standard at the presumptive time of executentjtles him to halees relief. SeeSasser || 735
F.3d at 846 (“As interpreted by the Arkansas Supreme Court, the Arkansas statotesttaps

with the Eighth Amendment, precluding the execution of an individual who can prove mental



retardationeither (a) at the time of aomitting the crimeor (b) at the presumptive time of
execution.]. No execution has yet been set, and so there is no presumptive time of execution
The Court’'s analysis is limited to whether Sasser demonstratetthe hearinghat he met
Arkansas’snentd retardation standard at the time he committedcrime.

To succeed, Sasser must prove by a preponderance of the evidence that at lige time
committed the crime he exhibited significantly subaverage general intellastgéibhing anca
significantdeficit or impairmenin adaptive functioning, the symptoms of which manifested no
later than the age of eighteéand that he exhibited a deficit in adaptive behavior.

A. Significantly SubaverageGeneral Intellectual Functioning, Manifesting No
Later Than the Age of Eighteen

The firstand thirdprongsof Arkansas’s mental retardation standaquire Sasser to show
he had significantly subaverage general intellectual functioatnidpe time he committed the
crime, and that thisignificantly subaveraggeneral intellectual functioning manifested no later
than the age of eighteeA\rk. Code Ann§ 5-4618(a);Sasser || 735 F3d at 843. Sasser points
to his 1Q score as evidence that these prongs are AmelQ scoreoften providesvidence of a
persons level of general intellectual functioningdall v. Florida, 572 U.S--, 134 S.Ct. 1986,
1994 (2014).“The DSM-IV-TRIincludes ‘an 1Q of approximately 70 or below’ in its definition of
mental retardation.'Sasser |1 735 F.3d at 84&uotingDSM-IV-TR, at 39) A diagnosis of rantal
retardation cannot be justified solely on the basis of a fixed score, however, and evenaiglivi
with 1Q test scores in the #05 range can be diagnosed as mentally retarffadser 11 735 F.3d

at 843 (citingAAIDD, Intellectual Disability: Definition, Classification, and Systems of Support

40 (11th ed. 2010Atkins v. Viriginig 536 U.S. 304, 309 n.5 (200dgckson v. Norris615 F.3d

" Sasser was born October 21, 1964 (Petitioner’'s Ex. 1, VBat13). He turned eighteen
years old in 1982.



959, 965 n.7 (8th Cir. 2010)).

“The first prong of Arkansas’s mental retardatioanstard is consistent with clinical
definitions of mental retardation3asser || 735 F.3d at 843A legal finding of mental retardation
“is not bounded by a fixed upper IQ limit, nor is the first prong a mechanical ‘IQe scor
requirement” though an IQscore of 65 or belowstablishes a rebuttable presumption of mental
retardation.ld. at 844.1n addition to an 1Q score, the Court must consider “all evidence of Sasser’s
intellectual functioning.” Id. at 847. This can include medical records, mentadlaations,
evidence of malingering, academic performance and recardding levelsand other testing
performance See, e.gWeston v. Staf234 S.W.3d 848, 857 (Ark. 200@ndersorv. State 163
S.W.3d 333, 3556 (Ark. 2004);Sanford v. State25 S.W.3d 414, 419 (Ark. 20Q@ccordHall,
134 S.Ct. at 1994 (recognizing that the medical community accepts “medicakisisbatavioral
records, school tests and reports, and testimony regarding past behavior §ncifaumstances”
as “probative ofntellectual disability, including for individuals who have an IQ test score above
70").

Here,the Courtis presented with twdQ score€ On the 2010 WAIS} administered by
Dr. Toomer, Sasser scored an 88pplying a standard margin of error, the range of this score
would be 7888. Dr. Toomer maintainethat the scorewas inflated due to the"artificial
environment”of prison and so Sasser’s actual general intelligence would merit a lower score.
Because the WAKE was normed more closely in time to time it was administered to Sasser,

Sasser's WAISA IQ score is more likely to accurately reflect his intelligence as compatbd t

8 Mary Pat Carlson administered a WARStest to Sasser in 1994. Sasser scored a 90 on
the full-scale 1Q test. However, experts for both parties agree that the scorelshdidcegarded
because the test was administered shortly after Dr. Blackburn had admirtis¢eVédISR, and
it is inappropriate to administer tess closely in time because the score on the second test can
improve due to the “practice effect.”



general population in 2010. On the 1994 WAR&dministered by Dr. Robert Blackburn, Sasser
scored a 79. Because WAIS-R had been normed 980 Sasser'd994 IQ score did naeflect

his intelligence as compared to the general population in 1994, but as compare@rmuthe
against which it was normed estimony from Toomer and McGrew justifies adjusting the score
downward three points for every ten years. Dr. Moore agreed with the acafrdey 1994
WAIS-R result, but testified that a downward score adjustment was inappropriate.

Because th&994 WAISR was administered to Sasser 14 years after it was noibned,
Toomeraccounted for the Flynn effect @djusing the score downward by 4 point® 75
Accepting Dr. Toomer’s downward adjustment and accounting for the standayich wiaerror,
Sasser’s score range from 1994 would’6e80. A score of 7@r belov meets the definition of
“significantly subaverage intellectual functioning” under D8MIV-TR DSMIV-TR at 41.
Because of thB-pointmargin of errorit is possible to diagnose mental retardation unddp 8¢
IV-TRin individuals with 1Q scores between 70 and 75 who exhibit significant deficits friaela
behavior and individuals with scores lower than 70 who do not exhibit significant deficits or
impairments in adaptive functioning will not be diagnosed with mental retard@8MI1V-TR
at 41-42. While 1Q scores are not conclusive evidence of intellectual functioBagger’'s scoring
ranges orboth of these testgenerally fall in the range described “dsorderline intellectual
functioning” rather than mental retardatioBee Testimony &fr. Toomer TR p. 77-80.

In addition toSasser'slQ scores, the Court was presented with certain aptitude and
achievement tests which Dr. Moore testified supported a findingimopaired cognitive
functioning”rather than mental retardatioBee Testimmy of Dr. Moore TR p. 168.For example,

Dr. Moore pointed to Sasser’s 1986 score on the AFQT. Dr. Moore testified that the AtQT sc

while not an intelligence testprrelated with classical IQ measurdsstimony of Dr. MoorelR



p. 182. The Couthas reviewedasser ASVAB and AFQTscoresrom 1986, wherSasser was
21 or 22 years oldSeePetitioner's Ex1, Vol. 1,Tab 14 The AFQT score is determined using
scores from verbal, arithmetic reasoning, and math knowledge ASVAB quesSiasser's AFQT
score was 21 on a scale of 1 to 99, with 99 being the highest SdueeAFQT scoringformula
has changed since 1986, and if his raw scores were processed in 2010, he would have received an
AFQT score of 19. The Court has also notes thtt thie exception of Sasser’s general science
score, all of his ASVAB scores were within one standard deviation (10 point®} aig¢an (50
points).
In the 11th grade, Sasser scored in the 10th percentile on the SRA test. sThigraap-
administered teshade up of a number of small tests across a range of subject @easl157
pp. 181+82) Respondent’'s EXL, Vol. 1,Tab 1, pp. 89. At the time of his 1989 conviction,
Sasser was administered the Minnesota Multiphasic Personality Invéhtbiyl). While this
testdoes not measure intelligence, Sasser’s ability to complete it with a valid sespiariile
indicates he was able to read at a 6th to 8th grade level and understand the questions.
Sasser’s high schoakinscript reflects that he took a number of “practical” courses, which
werecourses for lower functioningtudents who were not identified as either educable mentally
retarded or trainable mentally retarddflespondent’s EXL, Vol. 1,Tab 1, p. 4Petitioner's Ex
1, Vol. 1,Tab 15 Sassewas not in special education courses. Respondent’$,Bsol. 1, Tab
1, p.5. Sasser generally performed poorly in the standard level courses he took. In 9th grade, he
receivedDs and Fs in civics, science, and farm manager courses. In 10th gragegitied Ds
and Fs in farm manager, English IlI, art, and biology courbed&l1th grade, he received Ds and
Cs in American history, civics, communications, and English 1l courses. In 18th beareceived

Cs, Ds, and Fs in American Government, agriculture Il, art 11, typing, adult igimdyconsumer



education courses. There were some exceptiohis belowaverage grades in standard courses
as when Sasser received a C in his second semester of 10th gradeBargnd Cs in home
economics. In lsi “practical” courses-math and English-Sassereceived a greater diversity of
grades. In 9th grade, he received Ds in practical math and a B and C in his practlisdl Eng
semesters. In 10th grade, he received Cs and Ds in practical math II. In f&thhgraeceived

an A and a C in his practical English Ill semesters. In 12th grade, he rec@&vaudaa D in his
practical English IV semesters.

The Court took evidencabout Sass&s childhood, education, employment, financial
abilities, and personatlationships.The vast majority of this evidence reveals that Sasser did not
appear to béntellectually disabled to the point aiental retardtionto most people who knew
him, but suffered from a lack of motivation when disinterested and an envirommnerg he could
not receive sufficient assistance or encouragement to improve his acadeorninaece

The Court tookevidence that Sasser functioned well in the Arkansas Department of
Correction just two years before the crime, working, successfulyn atectrician and in furniture
manufacturing, as saw operator. Sasser completedralpese program prior to his release from
the Arkansas Department of Correction, earning his driver’s licenser Wi# release, and just
prior to the crime, Sasser found employment in a lumber mill, and purchased a truck.

The evidence overall reveals that mostmeasuresSassemwasintellectually disabledo
some degresvhen he committed the crimasofar as he hadubaveragegeneral intelligence
Becausé'cognitive IQ . . . tends to remain a more stable attriputes likely that Sassehad
subaverage general intelligence since before the age of eig&\kIV-TR at 42. Looking at
the various instruments used to measure that general intelligeveeydr,only thescore from

the most extreméower end of the 1Q scoring rangeom an IQ test that required adjustment for



the Flynn effect indicatethat Sasser's subaverage general intelligence had any statistical
significance. Sasser’'s other test scores, and his school performanice; indicate he had
subaverage general intelligence that nevertheless was not so subaveoageeisthe standard
for mental retardation. But as explainedSasser I the Court'sevaluation cannot rely on
statisticdly significart 1Q scoresalone. Sasser Il 735 F.3d at 844see also DSMV-TR, at42
(“Impairments in adaptive functioning, rather than a low 1Q, are usually @seming symptoms
in individuals with Mental Retardation.”)Because impairments in adae functioning, rather
than an IQ score, are the clearest indicators of intellectual disabiigythe Court’s view that if
Sasser demonstrated a significant deficit or impairment in adaptive functio@inigesting no
later than the age of eightedinen that would be evidence Sassar&guablysubaverage general
intelligence—as measured by IQ testing, school grades, and other similar mawkass
significantly subaverage.

Because the Coufinds belowthat Sassehas not mehis burden to show &t he had a
significant deficit or impairment in adaptive functioning manifesting no later tharage of
eighteen, the Court also finds here that Sasser has failed to show sigrifachnt subaverage
general intelligence that manifesi no later than the age of eighteen. He therefore cannot
demonstrate that his intellectual disability in 398et the Arkansas legal standard for mental
retardation

B. Significant Deficit or Impairment in Adaptive Functioning, Manifesting No
Later Than the Age of Eighteen

The second and third prongs of Arkansas’s mental retardation standard regséet&as
show he had a significant deficit or impairment in adaptive functioning at thdhemmemmitted
the crime, and that this significant deficit or impairment in adagtinetioning manifested no

later than the age of eighteen. Ark. Code Ann:-&@&8(a);Sasser Il 735 F.3d at 843"*The



second prong is met if an individual Hasgnificantlimitationsin at least two of the following
skill areas: communication, salére, home living, social/interpersonal skills, use of community
resources, seffirection, functional academic skills, work, leisure, health, and safdgckson v.
Norris, 615 F.3d at 962 (emphasis add@plotingDSM-IV-TR, at 41)° “[T]he Arkansas stadard
does not ask whether an individual has adaptive strengths to offset the individual’'s adaptive
limitations.” Sasser Il 735 F.3d at 845With respect tadaptive functioning, thBSMIV-TR
notes that impairments in this category, rather than general intelligareesually the presenting
symptoms in individuals with Mental RetardationDSM-IV-TR, at 42. “Adaptive functioning
refers to how effectively individuals cope with common life demands and how welindbet the
standards of personal independence expected of someone in their particularo@ge g
sociocultural background, and community settingd. The DSM-IV-TR identifies a number of
instruments that can score a person’s adaptive functioning in each of the varisudeargted

in Jackson but these instruments are intended to score that adaptive functiortiegtiate they

are administered, and may not provide an accurate reflection of an individual'adpasive

¥ Sassepoints out a difference in tiificit or impairment prongs set forth in the updated
definition of intellectual disability in thBSM-V. TheDSMV contains the following requirement
for intellectual disability:

Deficits in adaptive functioning that result in failure to meet developmentil an
sociocultural standards for personal independence and social responsibility.
Without ongoing supporthe adaptive deficits limit functioning in one or more
activities of daily life, such as communication, social participation, and
independent living, across multiple environments, such as home, school, work, and
community.

Although Sasseargues that the updated definition should be applied, the Court, notes that
theDSMV was published several months before the Eighth Circuit opini&asser Il and that
Court continued to rely on the factors as stated ilDBBHV-TR This Court willlikewise rely
on theDSMHIV-TR, but finds that the same decision would be reached under both definitions.



functioning. This may be because “[p]roblems in adaptation are more likely to improve with
remedial efforts than is the cognitive 1Q, which tends to remain a more sttbhate’
DSMIV-TR at 42.

In his Atkinsbrief following remandSasser relied on evides of his deficits or limitations
in functional academic skills, work, and social/interpersonal skillargue that he meets these
prongs of the Arkansas mental retardation standard. (Doc. 187, pp. 16-22).

1. Academic Skills

Sasser relies oevidence that shows that he was in remedial or special courses throughout
his school yeart prove a significant limitation in his academic skilSasser argues that he was
failing middle school, but was socially promoted to high school, that he wiag imost basic
courses and could not perform well even with time and assistance, theddtiers believed he
was “just not there mentallygnd that he did not graduate from high school, but was instead given
a certificate of attendancgDoc. 187, ppl16-18). Sasser also points to the fact that he did not
obtain a qualifying score on the ASVABr entry into the military.

All of this evidence demonstrates that any academic problems Sasser had ethnifest
before the age of eighteen. It does not, h@redemonstrate that any limitations were significant
at the time the crime was committed. There is not much evidence of Sasser’s acadketimat skil
is contemporaneous with his crimBasser received his certificateadfendancé&om high school
in the spring of 1983 and took the ASVAB in 1986. In 1993, justrfo release from his first
period of incarceration, Sasser participated in a prerelease progranotiétave dropped him
had he not been highly motivated to participateshort portion of that program is geared towards
helping inmates obtain driver's licenses. Sasser was able to take a practiteatasin a

classroom environment for two days, and then study for and paséfithal written and sign



portionsof the driver’s licensexam While it was only for a short term, Sasser’s success in this
area undermines his argument that his academic skillssiggrécantlylimited at the time of the
crime, and is consistent witkvidencethat Sasser coulgerform academically when he was
motivated to do soSee, e.g.Respondent’s EX, Vol. 1,Tab 1, p. ¥“Mr. Sasser indicated that
he generally enjoyed school, but had trouble paying attention in some classes. He dl§wmhote
his mother did not have sufficient education to help kith school work that he did not
understand, so if he experienced difficulty with a concept covered in class, he didveot
additional parental help for clarifying it. A close school friend, Karl Ssnstéchoed this
description, describing Mr. Sasser as more capable than his gradesdefhet noting thabw
motivation and little academic encouragement or demand from home resulted in poastschol
effort.”). The Court is mindful that it is an open question whether strengths in ored adzgotive
functioningcan be weighed against weaknesses in the same area when analyzing whether a person
has limitations in that are&eeMoore v. Texash81 U.S-, 137 S.Ct. 1039, 105028(2017) (The
dissent suggests that disagreement exists abeuprecise role of adaptive strengths in the
adaptivefunctioning inquiry. But even if clinicians would consider adaptive strengths attengsi
adaptive weaknesses within the same adaphie domain, neither Texas nor the dissent
identifies any clinicahuthority permitting the arbitrary offsetting of deficits against uncondecte
strengths . .. (internal citation omitted) The Court is further mindful that ordered environments
like prison may result in artificial improvements to adaptive functianirfee id.at 1050
(“Clinicians, however, caution against reliance on adaptive strengths delv&topecontrolled
setting,” as a prison surely’igcitation omitted). The Court does not view evidenueSasser’s
performancen prisonin adaptive fungbning as evidence of improved adaptive functionimgy,

rather as evidence undermining Sasser’s claimed limitations in areaptVadanctioningprior



to incarceration. The d@lirt takes this view in light omultiple reports that Sasser may have
suffered as much from a lack ofotivation as a lack of ability.

Because Sasser’s evidence of latiins in the area @cademic skills is primarily limited
to his school careeather than to nearer the time of the crimedbecause that evidence is called
into question byeportsand evidence that Sasser’s performance was due at least in part to a lack
of motivation rather than to limitations in adaptive functionji@asser has notet his burden to
demonstratdy a prepoderance of the evidence that he laasignificant limitation in academic
skills at the time he committed the crime.

2. Work

Sasserelies on evidece thatshows he had manual labor and {mgponsibility jobs to
prove a significant limitation in his workSasser points to his employmenHatdson Foods (now
Tyson Chicken)as evidence for this limitationSasser'ssupervisorgecalled that even simple
tasks like colorcoded box stacking eluded him. Ultimately, Sasssrplaced in a position where
his job was to press a button to dispense ice from a machine, and was not fired from Hyalgon sim
because Hudson needed as much help at the time as it could get. Sasser also pointsdo his m
recent employment as a stacker at Whistle Lumber Company, where Sassemplaged
following his firstincarceration.“Stacker” is the most basic position at the lumber mill, requiring
the employee only to stack boards that have already been graded for qualitginappropriate
stacks, butSasses foreman recalled that Sasser consistently coulcewven perform that job
adequately. At both Hudson and Whistle, Sasser was deemed unfit for positions thatl requir
judgment, multitasking, or abstract thinkingSasser was also a pipe joiner at J.K. Young
Construction for a period of time, a position bi®ther testified was comparable to bethg

shovel man in construction work. The job consisted of manual labor involving a repetitive, simple



task.

This evidencemust be weighed against other evidence that Sasser was able to function
adequately at work in order to determine whether Sasser has preigmficant limitation in the
area of worlat the time the crime was committ&dFor example, Dr. Moore’s expert report cited
interviews with theCrank family for whom Sasser workeghen he was an adolesd. Sasser’s
job for the Cranks involved manual labor farm tasks like hay baling and working the chicken
houses.Mr. Crank reported that Sasser was capable of independent farm work, and would do it if
he found it engaging. During his first period of incarceration (which was prios tlhiat the
Whistle Lumber Company), Sasser worked first for building utility, cleggaand sanitizing the
facility. Sasser then moved to inside maintenance from May of 1989 to June ofSE8&2r was
able to perform in that job with various levels of supervision (which depended on the tiols ea
task required, rather than on Sasser’s need for supervision). Sasser workdd@s@areon the
inside maintenance crevand demonstratedrqficiency and excellence in that job, receiving
satisfactory work resultsSasser then transferred to the Wrightsville Unit, where hé&esloin
furniture manufacturing as a saw operator, cutting wood to particularispgoris. Sasser was
awarded credit toward his sentemeehese positionsyhich could only be given if he was doing
the job each position required him to ddhis indicateshat in work, as in academic skills, Sasser’s
apparent limitationsnay bedue more to a lack of engagement or motivation thansignificant
limitation. As a result, Sasser has not demonstrated by a preponderance of the evidence that he

had a significant limitation in the area of work light of his reported capabilities while working

10 Again, the Court is not weighing evidence of strengths against evidenggtafibns to
seewhether Sasser had more strengths than limitatioasy given area, but is weighing evidence
of strengths against evidence of limitations in order to see whether Sassaet his burden to
show that he actually was limited in any given area.



for the Cranks, Sasser halso not shown that any limitation manifested before the age of eighteen.
3. Social/lnterpersonal Skills

Sasser relies on evidenothis behavior in junior high sports and in school, his lack of a
girlfriend in high schooland his general inability toonnect with peers to prove a significant
limitation in social and interpersonal skills. Sasser’s junior high coach teshiie@asser stared
blankly duringconversationsdid not laugh at jokes told by his coach unless the coach first
laughedyemaine byhimself most of the time, and would engage in negative behavior to get the
other students to laugh at him. Other teachers and students indicatedsbatBasot have many
friends laughed inappropriatelyand was treated as a nerd or weird student. Sasser was
purportedly not the type of high school boy that a girl would pick as her boyfriend.

Assuming this evidence demonstsagesignificant limitation in social and interpersonal
skills, it is clear that it manifested before the age of eight&asser does not, however, persuade
the Court that this evidence demonsatech a significant limitationEvidence that an adolescent
will not engage in conversation with a coach or laugh at the coach’s jokes withowutatite c
laughing firstis as easilyascribed to th@dolescenbeing intimidated by the coach as having a
significant limitation in social and interpersonal skilisvidence that an adolescent is not liked by
his peersis considered a nerd or weird, and does not have aejidis also not good evidence
for a significant limitation in social or interpersonal skillsurthermore, this inadequate evidence
is not the only evidence bearing on Sasser’s social and interpersonallskéigiews conducted
by Dr. Moore in advancef his reportindicatethat Sasser had friends in schabt have a high
school girlfriend, was a good storytelland was a class clown around his pgeosisistent with
Coach Blake’s testimony that Sasser would do negative things or get in trotibbegjeisa laugh)

even if he was quiet in more structured settingasser alsbad a girlfriendvhom heinteracted



with prior to his first incarceration, and began to date consistently aftérshisicarceration, and

with whom he fathered a child anad the time he committedisicrime. She reported to Dr. Moore

that Sasser showed concern for her and asked her how she wasTdhwéngpncern is reflected in

the March 4, 1992 letter Sasser sent IRstitioner's Ex. 1Vol. 1,Tab 16 Reportso Dr. Moore

also indicatedcthat Sasser remembered birthdays and holidays and would buy gifts on these
occasions.

Sasser has not demonstrated by a preponderance of the evidence that he hiachatsigni
limitation in social and interpersonal skills at the time he committed the crime.

4. DSM-V

Sassepoints out a difference in thieficit or impairment prongs set forth in the updated
definition of intellectual disability in th®iagnostic andStatistical Manual of Mental Disorders
(5th ed. 2013) Hereinafter“DSMV”). The DSMV contains the following requirement for
intellectual disability:

Deficits in adaptive functioning that result in failure to meet developmentil an

sociocultural standards for personal independence and social responsibility.

Without ongoing support, the adaptive deficits limit functioning in one or more

activities of daily life, such as communication, social participation, and

indepenQent living, across multiple environments, such as home, school, work, and
community.

(Doc. 187, p. {quotingDSMYV, at 33). Sasseargues that the updated definition should
be appliedbecause iteflects the medical community’s current opinion with respect to diagnosis
of intellectual disability. (Doc. 187, p. 6)The updated definition involves three domains of
adaptive functioning-conceptual, social, and practicadnd explains there is a significant deficit
or impairment in adaptive functionirfgehen at least one of these three domains ‘is sufficiently

impaired that ongoing support is needed in order for the person to perform alyeiquaine or

more life settings at school, work, at home, or in the community.” (Doc. 187, p. 9 (quoting



DSMYV, at 38.)). Sasser’'s brief omits theext sentence, which admonishibat “[tjo meet
diagnostic criteria for intellectual disability, the deficits in adaptive functiomngt be directly
related to the intellectual impairments described in Criterion A.”

In making his argumenthat the Court must rely on tHe&SM-V, Sasseloverstates the
necessity of relying on the medical community’s current diagnostic tool$he ‘fegal
determination of intellectual disabilitg distinct from a medical diagnosisut it isinformed by
the medical community’s diagnostic frameworkHall, 134 S.Ct. at 2000 (emphases added).
Current application of that framework supplies “one constraint on States’ fe@wdgfining
intellectual disability.Moore, 137 S.Ctat 1053. Updated medical manuals “[r]eflectfhproved
understanding over timefd. None of this is to say that it is incumbent up@taeto rely on an
updated diagnostic manual if the updates do not reflect a substantive departutefoutdated
diagnostic manual that is relevant to the analysis conducted in a particelaCéagl., at 1050
(“The CCA’s consideration of Moore’s adaptive functioning also deviated fromaitirey clinical
standardseind from the older clinical standards the court claimed to apggmphasis addeq)
With respect to intellectual disabilitypdates in thdSM Vare intended téensure[] thaflQ
scores] are not overemphasized as the defining factor of a person’s aglil| without
adequately considering functioning levels.” American Psychiatric Asgogidntellectual
Disability Fact Sheet at 1-2 (2013) &vailable at https://www.psychiatry.org/
File%20Library/Psychiatrists/Practice/DSM/APA_DSMntellectualDisability.pdf) (last
accessedreh 27, 2018). With respect to adaptive functionimgupdatesreintendedo “ensure
that clinicians base their diagnosis on the impact of the deficit in general mental abilities
functioning needed for everyday lifeld. at 2.

The adaptivdfunctioning updatesn the DSM V categorizing adaptive functioning into



conceptual social, and practical domaimsverlap with the adaptive functioning standards
employed by thédAIDD. See Moorel137 S.Ct. at 1050 (explaining ABD inquiry looks for
significant limitations in conceptual, social or practical skillBy. ToomerSasses own expert
testified that thehree categories used by the A are“not really” significantly different, and
are“basically the sameas theDSM-IV-TRcategories. (Doc. 157, p. 49). AndSssser Imakes
abundantly clear, 1Q scores are not definitiveighificantly subaveraggeneral intelligence, but
merely a consideratiom analyzing whether deficits in general mental abilities exitcause
Sasser does not show thgidatednedical standards the DSM-V updates have any bearing on
his casethe Court is not convinced that it is required to rely orD&®tV diagnostic framework
rather than theDSMHIV-TR diagnostic framework, in determining whether Sasser has an
intellectual disability

Nevertheless, becauSassetl correctly limits overreliance on 1Q scores and because Dr.
Toomer testified there are no significant differences in the updated adaptiggomhing
framework, the Court finds that for the same reasons Sasser coulgpmoot that hehad a
significant limitation in academic skillsw¢w heavily centered in th@nceptual domain), work
(now heavily centered in the practical domain), or social/interpersonal(skiiv heavily centered
in the social domain), he cannot prove thatlamyad anyimitation in these aredabat sufficiently
impaired him that ongoing suppaves needed in order for him to perform adequately at school,
work, home, or in the communiip a way that can be attributed to any limitation in general
intellectualfunctioning.

C. Deficit in Adaptive Behavior

The fourth prong of Arkansas’s mental retardation standard requires Sassevea pr

deficit in adaptive behavior. Ark. Code Arfh5-4-618(a)Sasser 11735 F3d at 843. “The fourth



prong largely duplicates the second prong, but places ‘no age requirement on the evidence used to
establish limitations in adaptive behaviorSasser || 735 F.3d at 846 (quotintackson v. Norris
615 F.3d 959, 967 (8th Cir. 2010))o saisfy his burden under this prong, Sasser need only show
that he had a significant deficit in adaptive behavior at the time of the axinether or noft
manifested before the age of eighte®@ecause Sasser does not rely on any additional evidence
othe than that put forward under the second prong, he cannot show that he had a deficitvia adapti
behavior as required by the fourth prong.
V. Conclusion

Because Sasser has not demonstrated by a preponderance of the evidence that he meets
Arkansas’s legaltandard for mental retardation, he has not shown that at the time of the crime he
fell “within the range of mentally retarded offenders about whom theraagi@nal consensus.”
Atking 536 U.S. at 317. Sasser has not demonstrated that the Eighth Amendment prohibits his
execution on account of intellectual disability at the time the crime was committed.

Because the Court is addressing the ineffective assistance of counsel issseparate
opinion, afinal order incorporating both opinions will be eregd separately

ENTERED this2ndday ofMarch 2018.

S T Hethes. Il

P.K. HOLMES, Il
CHIEF U.S. DISTRICT JUDGE




