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Patent troll tracker sued for defamation

3/43/2008 11:52 444
By Michelle Massey, Texarkana Bureau

» legolly Speaking: Judges
Behaving Badly - 5/28/2008

» lawvers: insure and tell -
5/24/2008

TEXARKANA ~ After a Chicago plaintiffs’
Lewyer offered 2 $15,000 bounty [or the
identity of 5 “patent troll” tracker. the blogger
revcaled hisidentity - Rick Frenkel, director
of intellectual property at Cisco.

. »  ARGUMENTS Archive
Only four days afler revealing his identity,
Trenkel was sued by twn East Texas palent
Lswyers for defamation in Gregg County
District Court.

AOST POFULAR

‘Fexas gamer wins 524M award in
patent suit against Nintendo

ATpatent troll” is a derogatory term referring

ta those whe aggressively enforee thelr Recent patent infringement eases Gourmet Butter
patents aguinst alleged infringers. The filed in U.8. District Courts Mix-ins & Dip Mixes
prestously ancnymious blogger, referred (o as Arkansas click fraud clase selion

Troll Tracker and identifying himsell as "just seled o

a fawyer, interested in patent cases, but not
interested in publicity”, regularly wrote about
thuse companies and attorneys he considered

Brent Coon reaches five
settlements in enormous ashestos

patent trolls and attemptod 1o expose suit z \ 3
companies that bought patents for the Repurt examines business malel i A AR
nsed in asbestos Htgation L Are ﬂﬁ?ﬁlgﬂ,gﬁ

express purpose of filing infringement suits
aver them,

Jin & 800 Chung

The son of Bast Texus {ederal Judge T, John
Ward, attomey 1. John "Johnny” Ward Jr.
filed the original defamation suit on Nov, 7,
2007, with the idea of deposing semeene at
Guogle, who hosted the anonymous blogger's
site.

Eric Albritton

Shonld a judge hive o show hig
reasons far granting a motion for
naw brink?

When the identity was revealed, Ward filed
the amended complaint naming Frenkel and
Cisco as defendants on Feb, 27, Fellow East
Texas attorney Frie Albritton tiled another
suit against Frenkel and Cisco on March 3
alleging defamation.

€ Yus, he shoubd have to justify it
(0.3.29Y%)

- N, Jet the appelate court
©decide
(35.71%)

.. Vote Now! |

Tutal Voles: 42

Johnny Ward and Albritton have filed
hundreds of patent infringement suils in the
Marshall federal court on behall of plaintiffs,

At issue are Qctober blog pusts Frenkel wrote
surrounding a case in which Cisco was sued
for patent infringement.,

. John Ward Jr.

Vicw Resulis
According to the Jefuniation suit, Frankel wrote:

ABOUTUS

Need to know more abont us or have
questions? Iy the links below:

“Lgota couple of anonymous ¢inails this morning, polnt out that the docket in ESN v, Cisco (the
Texas doeket, 1ot the Connecticut docket), had been altered. One enail suggested that ESN's
local connsel called the EDTX court clerk. and convineed him/her to change the dockel to
reflect an October 16 filing date, rather than the October 15 filing dale. T checked, and sure
cnough, that's exaetly what happened - the docket was altered to reflect an October 16 filing
date and the complaint was altered ta change the filing date stamp from October 15 to Getober " f "
16, Only the EDTX Court Clerk could have y’fmdc such changes. » By ofintroducion

y About Us

Of course, there are a couple of flaws in this conspiracy. First, ESN counsel Erie Albritton signed p  Contact The Record
the Civil Cover Sheet state that the complaint had been filed on Qctober 15. Second, thiere's tons
of provol that ESN filed on October 15. L e e

You can't change history, and it's cutrageous that the Rastern District of Texas may have,
witlingly or unwittingly, helped a non-practicing entity to try o manufacture subject malter
Jurisdiction.

Thisis yet ansther example £ the shusive nature of litigating paten cases in the Banana Republic
of Texas.”

Acouple of days after posting the comment, Frenkel rewrote the last line but the amended
version is not inctuded with either of the Jawsuits:

“Even if this was 3 ‘mistake,’ which [ can't see how it could be, given thal someone emailed me o
printout of the docket from Monday showing the case, the proper course of action should be «
motion to correet the docket.”

An entry of the day before the above blog posts, Frenkel wrole:
JW.000123
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“Perhaps realizing their atal (law (os 2 couple of other bleggers/ news items have pointed out),
ESXN (represented by Chicago firm MeAndrews Held and Malloy and local counsel Eric Albrition
and T. Johnny Ward) riled an anwended complaint in Texarkana today - amending to change
absolutely nothing at all, by the way, exeept the filing date of the complaint. Survey says
XXRXXRX thnsert "Family Feud™ sound here). Sorry, ESN. You're on your way ty New Haven,
Wender how Johnny Ward will play there?”

The patend was not tssued until Oet. 16, which if the case was filed on Oct. 15 meant the case had
no legal standing,

The lawsuits summarizg the posts and state that Feenkel atleged the attorneys had engaged in
criminal conduct in altering the date of the patent infringement complaint so that it would not
he filed betore their client’s patent had been approved.

In 3 subsequent meton, Ward and Albritton ssid they filed the original suit on Oct. 16 5l 12:01
a.m. Altanpting te win venue, Ciseo filud o declaratory judgment against ESN in Connecticut on
et 16.

The Texits case was dismissed on Nov. 2 with sgreement of the parties and rendering the filing
Jates as meaningless.

The stlornevs are seeking d o$ for shume, cinbarras . humiliation, mental pain, and
anguish, Further, the attomeys state iujuries to their "business reputation, good name, and
stendizgg in the community, and vill be exposiad o the atred, contempt, and ridiculc of the
public in general as well as of his business assaciales, clienty, fricads, and relatives.”

Morcover, the plaintiffs are sceking exemplary damuages arguing the defendants acted with
malicw.

The two lawsuits aliege Cisco as Frenkel's employer is also liable for exemplary da mages by
arguing Fresked, as the director of intellectual property litigation at Cisco, published his
stalements in his managerial capacity with knowledge of his cmployer.

Altorney Nicholas Y Patton of the Texarkan law firm Patton, Tidwell & Seliroeder LLP is
representing attorney John Ward Jr. Henderson attorney James A. Holmes is representing
altorney Erie M. Albrilton.

“The parties have mutually agreed lo wake no comaient on the lawsuil in question at this time,"
Clsco spokesperson Terry Albersteln stated in a press release. “That said we would like to
underscore that the comments made in the employee's personal blog represented his own
opinions and several of his cotnments are not eonsistent with Ciseo's views. We continue 1o have
high regard for the judiciary of the Eastern [Mstrict of Texas and confidence in the integrity of
its judges.”

“The lawsuits are receiving wide publicity in the blogosphere as te kaswsuits eould result in
precedents to be applied to future bloggers.

The Trall Tracking hlog is now invitation only.

Ward v, Ciseo and Frenkel Case No. 2007-2504-A
Albritton v, Cisco and Frenkel Cose No. 2008-181-CCLa

EMAILAFRIEND | PRINT | DIGG THIS [ POST TO DEL.ICIQO.US

COMMENTS ON THIS ARTICLE
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March 13, 2008, 4:50 pm

Revealed Patent Blogger, and Employer, Sued for
Defamation
Posted by Dan Slater

WSJ colleague Bobby White, who covers Cisco from San Francisco, passed along
this update on the Patent Troll Tracker saga:

TP _atc last month, we posted on Rick Frenkel, a lawyer and the

Eeldirector of IP litigation at Cisco who outed himself as the author of
e widely-read Patent Troll Tracker blog. The blog follows
ilicompanies said to holding patents solely to sue for infringement.
Now the blog can be read only by invited members.)

advertisement

Mlicrosost

Are yout people cautious
of ERP & CRM software?

N

The next day, both Frenkel and his employer, Cisco, were slapped with a dcfamat:onﬂm&QMiLAW,BAﬁﬁ)

suit. The suit stemmed from a blog post Frenkel wrote in which he alleged
irregularities in a patent case in which two Texas lawyers, Johnny Ward and Eric

POPULAR LAW STORIES FROM AROUND THE WEB
Edited by The Wall Streel Journal

Albritton, represented ESN against Cisco. The post questioned whether someone had Democrats Approve Deal on Michigan and Florida

tampered with the date of a patent filing. Frenkel concluded: “This is yet another
example of the abusive nature of litigating patent cases in the Banana Republic of

East Texas.” (Click here, here and here for past posts on the patent landscape of East Ru

Texas.)

According to news reports, Ward originally filed a defamation suit last November,
wanting to depose managers at Google, which hosted the then-anonymous blog.
When Frenkel revealed his identity, Ward amended the suit. Albritton filed his own
suit against Frenkel and Cisco on March 3 alleging defamation. Meanwhile, the
original case in question, ESN vs. Cisco, was dismissed by agreement of the parties
this past November.

Albritton wasn’t immediately available for comment, while Ward requested that we
contact his lawyer, Nick Patton, who has not yet returned a call.

As for Cisco, where Frenkel still works, a spokesperson says: “We would like to
underscore that the comments made in the employee’s personal blog rcprcsented his
own opmlons and several of his comments are not consistent with Cisco’s views.
We continue to have high regard for the judiciary of the Eastern District of Texas
and confidence in the integrity of its judges.”

Permalink | Trackback URL: http://blogs.wsj.com/law/2008/03/13/revealed-patent-
blogger-and«:mploycr—sued for~defamauon/trackback/

Read more: le.cLéhD_cfa_uayp_ M_dm

More related cantent

Comments
Report offensive comments to Jawblog@wsj.com

I said when Frenkel was ‘outed’ that he’d be sued promptly — how right [ was!
Comment by I said it FIRST - March 13, 2008 at 4:54 pm

Is this lawsuit about trying to obtain redress for someone who suffered real,

actionable damage, or is it a tactic to intimidate and silence someone who said things

the plaintiff just didn’t like?
Comment by Come On, Really -- what's at stake here? - March 13, 2008 at 4:57 pm

Why not have the parties settle this with traditional Frontier Justice? We know the

via New York Times
mant Files Cross Appenl in WQsley Snipas Case
® Coflar Crime Prof Blog e e o e s
fhinson and the Loss of a Remarkable Woman
via theRacetatheBottom - Hoadtine News
Defense Contractor Bleads Gulity
_via White Coflar Crime Prof Blog.

“Court Uphoids Key Brovision of the Voting Rights Act
"Fartune: The Role of Expart Opinions in the Tax Sheiter Problem
vaTalrotBlog o [
Tth Circult Affirms Dismissal of Disgruntled Client's Sult Against Tax Advisors
‘Mankiw: Raise Gas Tax, Cut {or Eliminate} Corporate Tax
¥ia TaxProt Blog S
The Carter-Baker Commission on Voter 1.D.: Bauer and Gerken Respond

V(a Ba’”nrzatm r— S

More Headlines

Powured by @}yﬂ-

ABOUT THIS BLOG

The Wall Street Journal's Law Blog focuses on law and
business, and the business of law. Dan Slater is the lead writer.
“« Dan joined The Wall Street Journal from The Deal magazine,
Before becoming a journalist, Dan worked as a litigator at a New York
law firm. The blog's founding writer was Peter Lattman, who now
covers private equity for the Journal.

What is this?

The Law Blog also includes contributions from reporters and editors at
the Journal and Dow Jones Newswires. Have a comment or tip? Write
to lawbl
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eqyipmcnt is easily and quickly available in TX, and one less lawyer is society’s
gain.

Comment by Texas traditionalist - March 13, 2008 at 5.05 pm

The defamation action is frivolous. Companies and the people that work for them

Page 2 of 3

[Ali Categories =

Keyword(s)

| o
Need help? View our

ought to be able to say anything they want about anybody. Especially a lawyer. This Search Tips

matter should be thrown cut of court like a troll at a troll throwing contest.
Comment by Tort Reform - March 13, 2008 at 5:30 pm

this screams for an anti-SLAPP motion

Comment by Anonymous - March 13, 2008 at 5:48 pm

In my opinion, patent litigation is the new bastion of frivolous litigation
Comment by Frank - March 13, 2008 at 6:14 pm

Just make sure Mr Ward that I am not on the jury.

Comment by Merrill - March 13, 2008 at 624 pm

Where is the lawsuit and why does the lawblog not provide a link to it? Lattman
would have been right on this one. Those were the days.

Comment by Anon - March 13, 2008 at 7:44 pm

One thing of interest is that, apparently, the PTT had read, then reacted to, a report
on the internet that indicated the Tx lawyers had sued before their client had
standing - but, either that report proved incorrect, or the court clerk corrected the
docket. One rule of the cyberhighway is not to believe everything on the internet,
and taken a step further, not to the publish on the web conclusions that you’ve
jumped to based on that internet report. Most libel involves over-reactive reporting
about some thin or evanescent ‘facts’.

Comment by Thomason - Mﬁch 14, 2008 at 10.02 am

But it looks like everything that guy posted was factually true, based on everything
I’ve read. The case docket did show that that the plaintiff lawyers had sued on a
patent one day before it issued from the Patent Office, which would mean they
wouldn’t have legal standing. And it is also true that the court docket was then
changed to move the filing date by one day, which apparently only the court clerk
could have done. [ haven’t seen anyone say that any of those facts were inaccurate.
He’s really being sued for the rest of the post, which were his opinions, which are
protected by the First Amendment.

Comment by Carl - March 14, 2008 at 10;45 am

Ah yes, but this is the Eastern District of Texas, Texarkana Division. Nick Patton is
close to Judge Folsom and Magistrate Judge Craven, and Johnny Ward is also a
familiar presence in that Court. | would not want to be the defendant under the
circumstances!

Comment by Occasional Texarkana Tourist - March 14, 2008 at [1:21 am

Dan Slater

I think the biggest farce we have at the moment is, we have no good, I mean a very
good lawyers on patents. correct me if I am wrong. Hence we have all piracies etc
I thank you

Firozali A Mulla MBA PhD

P.O.Box 6044

Dar-Es-Salaam

Tanzania

East Africa

Comment by Firozali A. Mulla MBA PhD - March 14, 2008 at ] 1:48 am
Truth may be a great defense, but one bad lawsuit can still ruin your life.
Comment by Interested reader - March 14, 2008 at 3:54 pm

You are missing one *very important* fact, people

Rick Frenkel was in charge of that particular patent lawsuit brought against his
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4. Buzz Links: 'Lost’ Fipale Gets Fans Talking About Jeremy Bentham
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7. Washington Wire - WSJ.com

8. Buzz Photo: Image of 'Uncontacted’ Amezon Tribe Draws Eyesto a
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9. Are Two Targeted Cancer Drugs Better Than One?
10. Clinton Reserves Right to Challenge Michigan Ruling
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company and *purposely* made serious and false accusations againts plaintiff's 3456789

attorneys

Enough info to disbar him immediately g i; g i‘éi g ;g

Comment by angry dude - March 17, 2008 at 934 pm 24252627282930
3l

If you want the facts, read the recent article at www texaslawyer,com, They « Feb Apra

interviewed all involved — even the court clerk and judge. Sounds like Frenkcl who

is a lawyer himself and would have had the insight of his own Texas local counsel,
knew he was spinning yarns. If Frenkel’s blogging was truly independent, why TOP LAW STORIES
hasn’t Cisco fired him yet?

IDS Wins Investor Suit, Bucking Trend
Comment by Cisco's Dilemma - March 20, 2008 at 457 pm
Palygamists Gain Custody of Children
Hi,
N : Pi 1i i
I just found this web site that lets you download patents as PDF files for frce. Its
Thought Id share this little gem with those that are interested. Sponsored Links
Infringement Litigation
John Free Initial Phone Consultation with Infringamant Litigators
www.wismaeltiaw.com
Comment by John Segal - June 1, 2008 at 9:46 am Free Patent lnfom-tlonp oca. :
25000 searches done at Patent . Former Examiners.
Post a Comment : m_f;mm' atPa ce
www.[itmaniaw.com

inteltectual Property Law

Former Examinars; Application Drafting and Prosecution;
Utigation

www.malerandmaier.com

Dailas Bankruptcy Help

The spot for Dalias bankrupley info & assistance. Free
consuitation.

www.214bankruptcy.com

WSJ Digital Ne!work

MarketWatch |
mmmmmm&mummmxmag
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Parent Atrorneys Sue Cisco Systems, BLOGGER; ALLEGIN

by BRENDA SAPINO JEFFREYS,
JOHN COUNCIL and MIRIAM ROZEN

he moral of this story is blogger beware, at least

when it comes to blogging anonymously about
litigation involving your employer.

Before Cisco Systems Inc. in-house lawyer Rich-

ard Frenkel outed himselfin February as the Pateat

Troll Tracker blogger, he posted blog entries in October

2007 that alleged two East Texas lawyers with

conspired
the Eastern District Cleri’s Office to alter the filing date of
an infringement suit. That suit was filed against FrenkePs

Sarah Duncan is a member of the Supreme Court Advisory Committee that B

recommended many of the proposed rule changes.

AR T 3 2008

OnOal&MFrmkd,whowasposmgmxymm{y
at that time, alleged in Patent Troll Tracker that the filing
date for ESN u Cisco was changed from Oct. 15, 2007, to
Oct. 16, 2007, after ESN's local counsel “called the EDTX
court clerk, and convinced him/her to change the docket
to reflect an October 16 filing date, rather than the October
15 filing date.” The filing date is significant, Frenkel alleged
in the blog, because the ESN patent that is the basis of the
suif was not issued until Oct. 16.

Frenkel identified the local counsel on his blog, and
alleged in the posting — which is atfached as an exhibit

G DeramaTION

in two defamation sults recently filed against Frenkel and
Cisco — that i's “outrageous” that the Eastern District
is apparently conspiring with ESN te “try to manufacture
subject matter jurisdiction.”

Filing an infringement suit like ESN after the stroke of
midnight on the day the U.S. Patent and Trademark Office

issues a patent gives a plaintiff the opportunity to choose

“This s yet another example of the abusive nature
of litigating patent cases in the Banana Republic of East

P see Potent, page 12

by MARY ALICE ROBBINS

Texas Supreme Court
Drafts Appellate Rules
On Transfers, Deadlines

Garps, SECURITY
Anp Kovaches
A Look at Appellate Judges’

hen the

high court March 10.

Texas
Supreme Court
transfers a case
from one court of
appeals to anoth-
¢r to equalize the
courts’ workload,

to decide the appeal according to its
own precedent or that of the trans-
ferring court. That issue could be
resolved under a rule proposed by the

As proposed, Texas Rule of Appel-
late Procedure (TRAP) 41.3 requires
the court of appeals that is receiving a
transferred case to decide the case by
following the precedent of the appeals
court from which the case came,

“The rule requires the transferee
court to ‘stand in the shoes' of the
transferor court so that an appellate
transfer will not produce a different
outcome, based on application of sub-
stantive law, than would have resulted
had the case not been transferred,”
according to the Supreme Court's
comment to TRAP 41.3, one of about
three dozen proposed rule changes.

Sarah Duncan, a former justice on

P sex e Austin, page 4

Campaign Finance Reports

by MARY ALICE ROBBINS,
JOHN COUNCIL and MIRIAM ROZEN

ith three Texas Supreme Court
justices under scrutiny for how
they allegedly spent thousands

the receiving of dollars in campaign contri-
court oftcn must butions, Texas Lawyer decided
choose whether to take a look at the campaign finance

reports of all 98 justices and judges on the
state’s appellate courts to see what else
they might reveal.

Texas Lawyer analyzed the campaign
finance reports filed with the Texas Ethics
Commission between January 2006 and
January 2008 — reports that indicate some
judges have dipped into their campaign
coffers for unusual expenses.

On several occasions, Chief Justice
Tom Gray of Waco’s 10th Court of Appeals
has used political contributions to provide
for his personal security, Gray’s reports
show.

In his January 2008 filing, Gray reported
an expenditure of $173.20 on Oct. 17, 2007,
at Cash America No. 401 in Waco and a
870 expenditure on Nov. 27, 2007, at the
Texas Department of Public Safety (DPS).
According to the report, each expenditure
was for “personal protection.”

Gray, a member of the 10th Court since

P sae A Look, page 15
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Parent ATTORNEYS SUE Cisco Systems, BLoGGeR, ALLEGING DEramATION

‘ cantisged liom pags |

Texas,” Frenke! wrote on Oct. 18 in Patent Troll Tracker, a
bbgpomhtanougmelhmml;xopertyﬁmamrsmuiﬁmse

patent litigation because of rules that allow suits to progress
speedily through the court system.

On Feb. 23, Frenkel, director of IP at Cisco, revealed his
identity as the blogger.

Now, Frenkel and Cisco are defendants in two separate
defamation suits filed by the two East Texas lawyers who are
Jocal plaintiffs counsel in ESN. The suits are attracting atten-
tion in Texas and in the IP blogosphere, not only because of
the popularity of the Patent Troll Tracker blog, but because

INTELLECTU

-Apr. 3,2008:

Power Breakfasl
Ba.m,-8:30a.m.
CLE Discussion
8:30.a.m. 710:45 a.m,
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one of the lawyers suing Frenkel and Cisco is John Ward
Jr., ason of US. District Judge T. John Ward who sits i the
Eastern District.

John Ward Jr., a partner in Ward & Smith in Longview,
filed his amended defamation petition against San Jose, Calif-
based Cisco and Frenkel on Feb. 27, while Eric Albritton of
the Abbritton Law Firm in Longview filed a similar defamation
suit on March 3 against Cisco and Frenkel Both suits are
filed in Gregg County: Ward's in the 188th District Court,
and Albbritton’s in County Courtat-Law No. 2.

Albritton alleges in his original petiion that Frenkel
published statements on the Internet alleging Albritton
had conspired with the “Clerk of the U.S. District Court for
the Eastern District of Texas” to “alter documents to fry to
manufactire subject matter jurisdiction where none existed.”
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Sirnilarly, in his first amended petition, Ward alleges Frenke!
made “statements to the effect that Plaintiff had conspired
with others to alter the filing date on a civil complaint” Ward
filed in the Eastern District of Texas on behalf of a client.

Lawyers for Albritton and Ward say their clients allege
that Frenkel's assertions on the blog are untrue and defama-
tory and that he wrote the blog during the course and scope
of his employment at Cisco.

James Holimes, a Henderson solo who represents Albrit-
ton, says the allegations posted on the blog — the Patent
Troll Tracker blog postings for Oct. 17 and 18, 2007, are
attached as an exhibit to Albritton’s petition — damaged his
client’s good name.

“Eric does a lot of defense work as well as plaintiffs
patent work. He has a number of clients that are concerned
about this allegation. It’s not as though Cisco
alleged that he was careless or exercised
poor judgment The accusation is that he
intentionally conspired to commit a felonious
act,” Holmes says. “That's completely out of
this guy’s character, it's inconsistent with his
background and it's completely false.”

“A lie is equal to a blow,” Holmes says.
“You don't attack a man'’s reputation. If they
don't like to litigate in the Eastern District of
Texas, they need to address themselves to the
rulesandﬁte!.egslaﬂ:remdra-ﬂ\anslander
amans

ard’s lawyer, N'u:lw]as?attm,apmﬁxu
inPattm,Tidwdl&deroedermTem‘l-rana,
says Frenkel's postings about his chient on
Patent Troll Tracker are a “horrible thing,”
and Ward had no choice but to sue to protect
his reputation.

“Those things are damaging. Those kinds
of accusations are seen by literally hundreds
of thousands of people. Those are serious
accusations that you just can't let go unad-
dressed,” Patton says. “There’s no truth to it
whatsoever.”

Frenke! did not return a telephone mes-
sage left at his office at Cisco, and a computer-
generated reply to a message sent to his work
e-mail indicated he was out of the office.

John Earnhardt, a senior manager of
media relations at Cisco, says Frenkel wrote
the blog independently of his job at Cisco.

“He was doing it on his own. Cisco didn’t
setitup,” Earnhardt says. “My understanding
is at some point, there were people . . . aware
of it, after he had started it.”

Earnhardt declines to discuss Cisco's
policy on employee blogs.

However, Holmes says the issue of Cisco’s
alleged involvement with Frenkel's blog will
be examined in discovery.

Frenkel posted the blog during Cisco work
hours, Holmes alleges. “He posted about his
own area of responsibility. In fact, ESN is his
case. And he did it all with the knowledge of
his direct supervisor,” Holmes alleges. “There
are lessons to be learned there.”

“You've got the Cisco folks out there citing
Troll Tracker as some sort of independent
source on litigation, and it's their own guy,”
Holmes alleges. “That’s going to be a source
of discovery.”

In his Feb. 23 posting in which he identi-
fied himself as the writer of the blog, Frenkel
wrote that he might continue writing the blog
but wouki take some time off. Patent Troll
Tracker is now viewable by invitation only.
He wrote that he decided to make his identity
public, because he had received an anony-
mous e-mail from someone who threatened
to out him. Prior to Feb. 23, Frenkel identified

Ark.000506
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himself as “Just a lawyer, interested in patent cases, but not
interested in publicity.”

In a state
writes:

The parties have mutually agreed t make no
comment on the lawsuit in question at this tirne.
That said, we would fike to underscore that the
comments made in the employee’s personal blog
represented his own opnions and severad of his
comments are not consistent with Cisco’s views.
‘We continue to have high regard for the judiciary
of the Eastern District of Texas and confidence in
the integrity of its udges.

Paul Watler, a partner in Jackson Walker in Dallas who
represents Cisco in the defamation suits, declines com-
ment.

suits, Cisco

‘G»JL ot

g

Albritton and Ward refer comment to their lawyers,

The state court Htigation dates back to Now, 7, 2007,
wheuWardﬁIed]olSz Ward Jr. u John Doe, et al. in the 188th
District Court in Gregg Countty. Ward initially filed a petition
to conduct a deposition under Texas Rule of Civil Procedure
202, which says a party may conduct depositions pior to
filing suit.

In January, 188th District Judge David Brabham granted
a motion allowing Ward to take a deposition of an individual
at Google Inc. Patton says he hoped the Google deposition
would reveal who was writing the Patent Troll Tracker blog.
However, Patton never took that deposition, because Frenkel
revealed his identity as the blogger on Feb. 23.

Two days later, Ward filed an amended petition in the
suit and changed the style to John Ward Jr. v Cisco Systems
Inc., et al. Inthe amended petition, Ward brings a defamation
cause of action and alleges Frenkel knew that many people
were reading the defamatory statements in the blog and
Cisco was aware of Frenkel's blog activity.

“Defendant Frenkel has publicly admitted that he
engaged in this activity with the full knowledge and consent
of his employer Defendant Cisco Systems, Inc” and because
of that, Ward alleges Cisco is vicariously and directly lisble
for the intentional torts of Frenkel.

In his petition filed on March 3, Albritton also alleges that
Frenkel acted in the course and scope of his employment
at the time Frenkel published the allegedly defamatory
statements, He alleges, “Cisco has done nothing since the
publication of the statements to disclaim them or distance
itself from Frenkel”

Ward and Albritton each seek unspecified actual and
punitive damages in their petitions.

Patton says Frenkel's allegations in the blog are not

16. There was a mistake by the clerk’s office as to dates that
was corrected by the clerk to show what had happened,” Pat-
ton says, “Nobody made any sttemnpt to alter a government
record.”

He says an amended complaintin ESN u Cisco was filed
on Oct. 16, 2007, simply to allow the plaintiff to attach a copy
of the patent. Patton says Frenket could have determined
the suit was filed properly by calling the derids office, but
instead the Cisco lawyer Just made the accusation” in the
blog.

Eastern District Clerk David Maland says there was no
conspiracy. However, he says the derk’s office did make a
“correcting entry” to the filing date of the original petition in
ESN u Cisco. Maland says that at the request of an employee
at Albritton Law Firm, the cleri’s office opened a “shell case”
on Oct. 15, 2007, with a case name and judge assignment, to
allow for the speedy filing of a complaint. Maland says that
under procedures in effect in October 2007, lawyers wanting
to file a suit at a certain time could make arrangements in
advance with the clerk’s office.

“Anytime somebody wanted us to hustle (] along, we
would have tried to make sure we pulled the judge assign-
ment, did the work, so they could file on the time they
wanted to file,” Maland says. He says the cleri’s office made
those arrangerments on an oocasional basis, and there was
no special privilege granted the local counsel in ESN. “We
would have done it for anybody,” he says.

Maland says new rules adopted in November 2007 give
lawyers the ability to file suits electronically at the exact
moment they want to file, so there’s no need to ask the clerk’s
office for assistance.

As Maland relates it, an employee at Albritton Law Firm
was sitting at her computer around midnight on Oct. 15,
2007, waiting for Oct. 16 to file the suit.

“According to her watch, it said 12:05 [am.}, and she
mashes the send button to file the complaint,” he says.

However, on Oct. 16, she noticed that the docket sheet
in ESN showed an Oct. 15 date, and she called the clerlcs
office, Maland says. “She asked us to change it to the 16th,
because that was the intent. In all candor, we did a correcting
entry. There was no il intent,” Maland says.

Holmes says his client has a computer-generated receipt
from the clerk’s office that shows the complaint was filed at
one minute after midnight on Oct. 16.

Holmes says the clerk’s office did the correcting entry
because of “a software or systems-type issue.”

Maland says the electronic-filing system at the clerk’s
office was modified in November 2007 to allow lawyers to
file at an exact time more easily, similar to the old days of
paper filing.

“We had a drop box where they had paper filling. The

First Amendment law.
Additionally, Patton notes,
nothing about the filing of
ESN u Cisco was out of the
ordinary.

“Anybody that knows
the rules in the Eastern
District lmows that what
happened here is exactly
how busiuess is conducted
in the Eastern District,”
Patton says. In the Eastern
District, Patton says, the
clerk’s office will assign a
case number and a judge

“protected speech” under

to a suit 24 hours before

it is filed when a lawyer

calls the clerk’s office with % .

the request and sgnds ln a ‘szthcr you are looklng to: |

cover sheet for a civi} suit. provide hew group benefits or
“On the 15th they sent upgrade your existing anés, it's

in the civil cover sheet after < time you give the Trust a:call.

they had called the derk’s Fram health to life to dis abillty

oéze‘ requesting a number, we'll help you find thesrigh

That patent was to issue on

the next day, the 16th, so

they filed at 12:01 on Oct
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attorney would stand at the drop box unti] be watched the

timer change to midnight or whatever. They would ensure

that the clock said 12:01, and it would stamp it at 12:01, so

Mmﬁmmﬂwymtﬁcﬁm&mﬁd&wuﬁm'
he recalls.

By agreement of the parties, ESN v Cisco was disiissed
without prejudice in November 2007, and ESN refiled the
suit on Jan. 31. That suit is assigned to U.S. District Judge
David Folsom. In its infringement suit, ESN alleges Cisco is
m&mh)gmapmﬁhhoﬁsmmdmm:hmsystm

over a broadt

Paﬁm,whodoesl?litsgmmdhasmdﬁtel‘ataﬁ
Troll Tracker blog on occasion, says he was offended when
he read Frenkel's comment calling the Eastern District the
“Banana Republic of Texas.”

‘Tt affended the hell out of me. This is not a Banana
Republic up here. I've practiced in the district for years and
years, and Fve never seen anything up here but superb
judges,” says Patton.

Cisco is a plaintiff, defendant or counter-clai in five
suits pending in the Eastern District, according to a review
of cases listed on the district’s electronic filing system. None
of Cisco’s suits are before Judge Ward.

Chief U.S. District Judge Thad Heartfield of the Eastern
District says the Troll Tracker’s characterization of his
district as 2 Banana Republic is “ridiculous.”

Heartfield says the Beaument division where he sits
doesn't attract as many IP cases as the Marshall and Texar-
kana divisions, and he refers further comment to the three
US. district judges who sit in those divisions. Two of the
three — Judge Ward who sits in Texarkana and Marshall
and Judge Leonard Davis who sits in Marshall and Tyler
— did not return telephone messages left at their offices.

Folsom, who sits in the Marshall and Texarkana divi-
sions, says, “I have a Cisco case [ESN u Cisco] pending in
my court, and Johnrry Ward’s son is representing one of the
parties, so I probably shouldn't say anything, but it won't
influence my outlook on matters a bit.” o
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The Prior Art

One reporter's notes on the IP beat

March 11, 2008
Troll Tracker sued: Judge Ward's son is one of the plaintiffs

The Daily Journal's Tuesday edition (not linkable) reports that Troll Tracker author Rick Frenkel, and his
employer Cisco, have been sued for defamation by two East Texas attorneys who are players in that district's
patent litigation scene, Eric Albritton and T. John Ward, Jr.

T. John "Johnny" Ward, Jr. is a Texas lawyer who has filed a large number of patent
infringement lawsuits in recent years. Between January and mid-October of 2007, his
name was attached to 54 separate lawsuits by my count; in all but four, he represented
the plaintiff. He is also, as I reported in October, the son of Judge T. John Ward, the
i judge who is largely responsible for making the Eastern District of Texas a hotspot for
patent litigation.

Thaven't yet read the complaints. But I did re-read a copy of the Set—t7-2685post two October posts that
apparently inspired the lawsuits. (that's a small assumption on my part--but it's one of only a few posts that
mentions Cisco and the only one I know of that mentions both Cisco and Ward & Albritton, and Craig Anderson's
DJ story says the post is from October.) The Oct. 17 post is titled "Troll Jumps the Gun, Sues Cisco Too Early," and
alleges that Ward & Albritton filed an amended complaint solely to change the filing date on a lawsuit where Cisco
was a defendant.

The 10/17/08 Troll Tracker post begins:

Well, I knew the day would come. I'm getting my troll news from Dennis Crouch now. According to Dennis, a
company called ESN sued Cisco for patent infringement on October 15th, while the patent did not issue until
October 16th. I looked, and ESN appears to be a shell entity managed by the President and CEO of
DirectAdvice, an online financial website. And, yes, he's a lawyer. He clerked for a federal judge in
Connecticut, and was an attorney at Day, Berry & Howard. Now he's suing Cisco on behalf of a non-practicing
entity.

Tasked myself, can ESN do this? I would think that the court would lack subject matter jurisdiction, since
ESN owned no property right at the time of the lawsuit, and the passage of time should not cure that. And, in

fact, I was right:

(he goes on..)

Of course, Frenkel works for Cisco, as we now all know. So it's unlikely that he was actually, as he says, "getting
(his] troll news from Dennis Crouch now." I'd guess he was well aware of the ESN lawsuit. Still, he was careful to
write about it after Patently-O author Crouch, who reported the same basic facts: that the ESN v. Cisco patent
infringement lawsuit was filed on 10/15/2007, a day before the patent in question was actually issued, thus
“jumping the gun." Crouch didn't mention the amended complaint, which hadn't yet been filed.

In this subsequent motion, Ward and Albritton say they filed the ESN v. Cisco lawsuit at 12:01am Central Time on
10/16, and that Cisco filed suit in Connecticut ten and a half hours later, at 11:32am EST 10/16. They insisted the
case should be kept in Texas. , but then apparently changed their minds--they stipulated to dismissal on Nov. 2.

The PACER entry does list 10/15/07 as the date he lawsuit was filed, but the first document--the complaint--is

JW.000025
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listed as being filed on 10/16.
Back to the Troll Tracker 10/17 post:

One other interesting tidbit: Cisco appeared to pick up on this, very quickly. Cisco filed a declaratory
judgment action (in Connecticut) yesterday, the day after ESN filed its null complaint. Since Cisco's lawsuit
was filed after the patent issued, it should stick in Connecticut.

Perhaps realizing their fatal flaw (as a couple of other bloggers/news items have pointed out), ESN
(represented by Chicago firm McAndrews Held & Malloy and local counsel Eric Albritton and T. Johnny
Ward) filed an amended complaint in Texarkana today - amending to change absolutely nothing at all, by the
way, except the filing date of the complaint. Survey says? XXXXXX (insert "Family Feud" sound here). Sorry,
ESN. You're on your way to New Haven. Wonder how Johnny Ward will play there?

And how will a Silicon Valley lawyer who referred to East Texas as a "Banana Republic" play in Longview?
Albritton and Ward Jr. have probably hauled enough Californians into court to know the answer to that one.

UPDATE: A Cisco spokesperson asked me to add their statement on this issue:

“The parties have mutually agreed to make no comment on the lawsuit in question at this time. That said, we
would like to underscore that the comments made in the employee's personal blog represented his own
opinions and several of his comments are not consistent with Cisco's views. We continue to have high regard
for the judiciary of the Eastern District of Texas and confidence in the integrity of its judges."

I should also add that the only place I have seen the "Banana Republic" comment thus far is in today's Daily
Journal. Craig Anderson writes: "In the October posts at issue in the complaints, Frenkel accused the court of
conspiring with the company, on whose behalf the Texas lawyers had filed the patent infringement lawsuit at
issue, and referred to the court as 'the Banana Republic of East Texas."

It does not appear in my version of the TT posts, which were saved on Feb. 25. But there is a notation that
indicates the October 18 post was edited later. I may post up relevant portions of other posts at a later date, but
I'm going to hold off until I'm clear on what the accusations are.

UPDATE again: This post has gotten a lot of attention. (Can't read Troll Tracker, work sucks, what're you going to
do?) I'll write more on this soon. Meanwhile my colleague Zusha Elinson at The Recorder has a bit more on Cisco
and Troll Tracker here.

Posted at 12:45 AM in Eastern District of Texas, Patent Troll Tracker, Patents | Permalink

TrackBack

TrackBack URL for this entry:
http://www.typepad.com/t/trackback/2702122/26985508

Listed below are links to weblogs that reference Troll Tracker sued: Judge Ward's son is one of the plaintiffs:
» Watch What You Say About Lawyers Dept.: Troll Tracker blog sued out of existence from Overlawyered

The Troll Tracker blog is down shortly after (or before?) a lawsuit filed by a plaintiffs' attorney and son of federal judge T. John
Ward, Jr. sued the blogger and his employer, Cisco, over a... [Read More]

Tracked on March 11, 2008 at 03:33 PM
» Anonymous Bloggers Carry on Tradition of the Federalist Papers from Chicago IP Litigation Blog

There has been a lot of coverage of Troll Tracker's recently disclosed identity.* Troll Tracker ended his anonymity a few weeks
ago and now faces a libel law suit along with his employer, Cisco, based upon statements he made about a case involving Cisc...

[Read More]
JW.000026
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Tracked on March 17, 2008 at 05:13 AM

Comments

Don't get up over your head in the lawyer slime from East Texas. I understand it has reached the Rio Grande and is at this
moment creating a dead spot in the gulf.

Posted by: Richard Bentley | March 12, 2008 at 02:37 PM

Don't get up over your head in the lawyer slime from East Texas. I understand it has reached the Rio Grande and is at this
moment creating a dead spot in the gulf.

Posted by: Richard Bentley | March 12, 2008 at 02:37 PM

"The Banana Republic of East Texas." I like that, and it does seem to fit the bill.

On a more serious note, I think that a police investigation of the judiciary in East Texas should be carried out. Whether or not
the actions of the courts there were legal, there is now a perception that things may not have been. The only way to clear the air
is to launch an independent investigation, and the investigation would fall under criminal law, as interference with the court
system is a criminal offense. ’

Posted by: Wayne | March 12, 2008 at 06:02 PM

I wonder how long it will take for dozens (or hundreds) of others to create similar content to make it impossible for those
*trolls* to be too busy to bother with them. Kinda line Digg with the MPAA DVD decryption key not too long ago.

Posted by: Hawkeye | Ma 2 t 06:1

The comments to this entry are closed.
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Top Stories
Law.com « Chi i u hina
Patent Attorneys Sue Cisco and Blogging In- Netcom in $268 wap-AP
House Lawyer for Defamation - Airline group forecasts global
Monday March 17, 3:03 am ET g%um_IQS_S_LD_Z_Q_QQ-AP 8:53
Brenda Sapino Jeffreys, John Council and Miriam Rozen, Texas Lawyer . SKorea to delay renewed US
beef imports - AP (8:20 am)
The moral of this story is blogger beware, at least when it comes to blogging . Fear of sapped demand
anonymously about litigation involving your employer. pushes oil below $127 - AP (6:53
am)
Before Cisco Systems Inc. in-house lawyer Richard Frenkel outed himself in February More..,

as the Patent Troll Tracker blogger, he posted blog entries in October 2007 that alleged
two East Texas lawyers conspired with the Eastern District Clerk's Office to alter the
filing date of an infringement suit. That suit was filed against Frenkel's employer, Cisco.  * More Law.com

- Most-viewed arficles
On Oct. 18, 2007, Frenkel, who was posting anonymously at that time, alleged in Patent
Troll Tracker that the filing date for ESN v. Cisco was changed from Oct. 15, 2007, to
Oct. 16, 2007, after ESN's local counsel "called the EDTX court clerk, and convinced
him/her to change the docket to reflect an October 16 filing date, rather than the October
15 filing date.” The filing date is significant, Frenkel alleged in the blog, because the ESN
patent that is the basis of the suit was not issued until Oct. 16.

Frenkel identified the local counsel on his blog, and alleged in the posting -- which is
attached as an exhibit in two defamation suits recently filed against Frenkel and Cisco --
that it's "outrageous” that the Eastern District is apparently conspiring with ESN to "try to
manufacture subject matter jurisdiction.”

Filing an infringement suit like ESN after the stroke of midnight on the day the U.S.
Patent and Trademark Office issues a patent gives a plaintiff the opportunity to choose
jurisdiction.

"This is yet another example of the abusive nature of litigating patent cases in the
Banana Republic of East Texas," Frenkel wrote on Oct. 18 in Patent Troll Tracker, a
blog popular among intellectual property litigators and those interested in reports on so-
called patent troll companies that allegedly buy patents simply to bring infringement
suits,

The Eastern District is a nationally known forum for patent litigation because of rules that
allow suits to progress speedily through the court system.

On Feb. 23, Frenkel, director of IP at Cisco, revealed his identity as the blogger.

Now, Frenkel and Cisco are defendants in two separate defamation suits filed by the two
East Texas lawyers who are local plaintiffs counsel in ESN. The suits are attracting
attention in Texas and in the IP blogosphere, not only because of the popularity of the
Patent Troll Tracker blog, but because one of the lawyers suing Frenkel and Cisco is

John Ward Jr., a son of U.S, District Judge T. John Ward who sits in the Eastern District.

John Ward Jr., a partner in Ward & Smith in Longview, filed his amended defamation
petition against San Jose, Calif.-based Cisco and Frenkel on Feb. 27, while Eric
Albritton of the Albritton Law Firm in Longview filed a similar defamation suit on March 3
against Cisco and Frenkel. Both suits are filed in Gregg County: Ward's in the 188th
District Court, and Albritton's in County Court-at-Law No. 2.

Albritton alleges in his original petition that Frenkel published statements on the Internet
alleging Albritton had conspired with the "Clerk of the U.S. District Court for the Eastern

District of Texas" to "alter documents to try to manufacture subject matter jurisdiction
i ! ! JW.000079
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where none existed.” Similarly, in his first amended petition, Ward alleges Frenkel made
“statements to the effect that Plaintiff had conspired with others to alter the filing date on
a civil complaint” Ward filed in the Eastern District of Texas on behalf of a client.

Lawyers for Albritton and Ward say their clients allege that Frenkel's assertions on the
blog are untrue and defamatory and that he wrote the blog during the course and scope
of his employment at Cisco.

James Holmes, a Henderson, Texas solo who represents Albritton, says the allegations
posted on the blog — the Patent Troll Tracker blog postings for Oct. 17 and 18, 2007, are
attached as an exhibit to Albritton's petition — damaged his client's good name.

"Eric does a lot of defense work as well as plaintiffs patent work. He has a number of
clients that are concerned about this allegation. it's not as though Cisco alleged that he
was careless or exercised poor judgment. The accusation is that he intentionally
conspired to commit a felonious act," Holmes says. "That's completely out of this guy's
character, it's inconsistent with his background and it's completely false."

“A lie is equal to a blow," Holmes says. "You don't attack a man's reputation. If they don't
like to litigate in the Eastern District of Texas, they need to address themselves to the
rules and the Legislature rather than slander a man's reputation.”

Ward's lawyer, Nicholas Patton, a partner in Patton, Tidwell & Schroeder in Texarkana,
says Frenkel's postings about his client on Patent Troll Tracker are a "horrible thing,"
and Ward had no choice but to sue to protect his reputation.

"Those things are damaging. Those kinds of accusations are seen by literally hundreds
of thousands of people. Those are serious accusations that you just can't let go
unaddressed,” Patton says. "There's no truth to it whatsoever.”

Frenkel did not return a telephone message left at his office at Cisco, and a computer-
generated reply to a message sent to his work e-mail indicated he was out of the office.

John Earnhardt, a senior manager of media relations at Cisco, says Frenkel wrote the
blog independently of his job at Cisco.

"He was doing it on his own. Cisco didn't set it up,” Earnhardt says. "My understanding
is at some point, there were people ... aware of it, after he had started it."

Earnhardt declines to discuss Cisco's policy on employee blogs.

However, Holmes says the issue of Cisco's alleged involvement with Frenkel's blog will
be examined in discovery.

Frenkel posted the blog during Cisco work hours, Holmes alleges. "He posted about his
own area of responsibility. In fact, ESN is his case. And he did it all with the knowledge
of his direct supervisor,” Holmes alleges. "There are lessons to be learned there."

"You've got the Cisco folks out there citing Troll Tracker as some sort of independent
source on litigation, and it's their own guy,”" Holmes alieges. "That's going to be a source
of discovery."

In his Feb. 23 posting in which he identified himself as the writer of the blog, Frenkel
wrote that he might continue writing the blog but would take some time off. Patent Troll
Tracker is now viewable by invitation only. He wrote that he decided to make his identity
public, because he had received an anonymous e-mail from someone who threatened to
out him. Prior to Feb. 23, Frenkel identified himself as "Just a lawyer, interested in patent
cases, but not interested in publicity.”

In a statement regarding the defamation suits, Cisco writes:

http://uk.us.biz.yahoo.com/law/080317/88aa3200cb29dc45cf9d3e810092f32¢.html?.v=1
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The parties have mutually agreed to make no comment on the lawsuit in question at this
time. That said, we would like to underscore that the comments made in the employee's
personal blog represented his own opinions and several of his comments are not
consistent with Cisco's views. We continue to have high regard for the judiciary of the
Eastern District of Texas and confidence in the integrity of its judges.

Paul Watler, a partner in Jackson Walker in Dallas who represents Cisco in the
defamation suits, declines comment.

Albritton and Ward refer comment to their lawyers.

The state court litigation dates back to Nov. 7, 2007, when Ward filed John Ward Jr. v.
John Doe, et al. in the 188th District Court in Gregg County. Ward initially filed a petition
to conduct a deposition under Texas Rule of Civil Procedure 202, which says a party
may conduct depositions prior to filing suit.

In January, 188th District Judge David Brabham granted a motion allowing Ward to take
a deposition of an individual at Google In¢. Patton says he hoped the Google deposition
would reveal who was writing the Patent Troll Tracker blog. However, Patton never took
that deposition, because Frenkel revealed his identity as the blogger on Feb. 23.

Two days later, Ward filed an amended petition in the suit and changed the style to John
Ward Jr. v. Cisco Systems Inc., et al. In the amended petition, Ward brings a defamation
cause of action and alleges Frenkel knew that many people were reading the defamatory
statements in the blog and Cisco was aware of Frenkel's blog activity.

"Defendant Frenkel has publicly admitted that he engaged in this activity with the full
knowledge and consent of his employer Defendant Cisco Systems, Inc." and because of
that, Ward alleges Cisco is vicariously and directly liable for the intentional torts of
Frenkel.

In his petition filed on March 3, Albritton also alleges that Frenkel acted in the course and
scope of his employment at the time Frenkel published the allegedly defamatory
statements. He alleges, "Cisco has done nothing since the publication of the statements
to disclaim them or distance itself from Frenkel."

Ward and Albritton each seek unspecified actual and punitive damages in their petitions.

Patton says Frenkel's allegations in the blog are not "protected speech" under First
Amendment law. Additionally, Patton notes, nothing about the filing of ESN v. Cisco was
out of the ordinary.

"Anybody that knows the rules in the Eastern District knows that what happened here is
exactly how business is conducted in the Eastern District,” Patton says. In the Eastern
District, Patton says, the clerk's office will assign a case number and a judge to a suit 24
hours before it is filed when a lawyer calls the clerk's office with the request and sends in
a cover sheet for a civil suit.

"On the 15th they sent in the civil cover sheet after they had called the clerk's office,
requesting a number. That patent was to issue on the next day, the 16th, so they filed at
12:01 on Oct. 16. There was a mistake by the clerk's office as to dates that was
corrected by the clerk to show what had happened,” Patton says. "Nobody made any
attempt to alter a government record.”

He says an amended complaint in ESN v. Cisco was filed on Oct. 16, 2007, simply to
allow the plaintiff to attach a copy of the patent. Patton says Frenkel could have
determined the suit was filed properly by calling the clerk's office, but instead the Cisco
lawyer “just made the accusation” in the blog.

Eastern District Clerk David Maland says there was no conspiracy. However, he says
the clerk's office did make a "correcting entry" to the filing date of the original petition in
ESN v. Cisco. Maland says that at the request of an employee at Albritton Law Firm, the
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clerk’s office opened a "shell case" on Oct. 15, 2007, with a case name and judge
assignment, to allow for the speedy filing of a complaint. Maland says that under
procedures in effect in October 2007, lawyers wanting to file a suit at a certain time
could make arrangements in advance with the clerk's office.

"Anytime somebody wanted us to hustle [it] along, we would have tried to make sure we
pulled the judge assignment, did the work, so they could file on the time they wanted to
file," Maland says. He says the clerk's office made those arrangements on an occasional
basis, and there was no special privilege granted the local counsel in ESN. "We would
have done it for anybody,” he says.

Maland says new rules adopted in November 2007 give lawyers the ability to file suits
electronically at the exact moment they want to file, so there's no need to ask the clerk's
office for assistance.

As Maland relates it, an employee at Albritton Law Firm was sitting at her computer
around midnight on Oct. 15, 2007, waiting for Oct. 16 to file the suit.

"According to her watch, it said 12:05 [a.m.], and she mashes the send button to file the
complaint,” he says.

However, on Oct. 16, she noticed that the docket sheet in ESN showed an Oct. 15 date,
and she called the clerk's office, Maland says. "She asked us to change it to the 16th,
because that was the intent. In all candor, we did a correcting entry. There was no il
intent," Maland says.

Holmes says his client has a computer-generated receipt from the clerk's office that
shows the complaint was filed at one minute after midnight on Oct. 18.

Holmes says the clerk's office did the correcting entry because of "a software or
systems-type issue.”

Maland says the electronic-filing system at the clerk's office was modified in November
2007 to allow lawyers to file at an exact time more easily, similar to the old days of paper
filing.

"We had a drop box where they had paper filing. The attorney would stand at the drop
box until he watched the timer change to midnight or whatever. They would ensure that
the clock said 12:01, and it would stamp it at 12:01, so they could ensure they were the
first one at the courthouse," he recalls.

By agreement of the parties, ESN v. Cisco was dismissed without prejudice in
November 2007, and ESN re-filed the suit on Jan. 31. That suit is assigned to U.S.
District Judge David Folsom. In its infringement suit, ESN alleges Cisco is infringing on a
patent it holds related to switching systems for communications over a broadband
network.

Patton, who does [P litigation and has read the Patent Troll Tracker blog on occasion,
says he was offended when he read Frenkel's comment calling the Eastern District the
"Banana Republic of Texas."

"It offended the hell out of me. This is not a Banana Republic up here. I've practiced in
the district for years and years, and I've never seen anything up here but superb
judges,” says Patton.

Cisco is a plaintiff, defendant or counter-claimant in five suits pending in the Eastern
District, according to a review of cases listed on the district's electronic filing system.
None of Cisco’s suits are before Judge Ward.

Chief U.S. District Judge Thad Heartfield of the Eastern District says the Troll Tracker's
characterization of his district as a Banana Republic is "ridiculous."
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Heartfield says the Beaumont division where he sits doesn't attract as many IP cases as
the Marshall and Texarkana divisions, and he refers further comment to the three U.S.
district judges who sit in those divisions. Two of the three -- Judge Ward who sits in
Texarkana and Marshall and Judge Leonard Davis who sits in Marshall and Tyler -- did
not return telephone messages left at their offices.

Folsom, who sits in the Marshall and Texarkana divisions, says, "l have a Cisco case
[ESN v. Cisca] pending in my court, and Johnny Ward's son is representing one of the
parties, so | probably shouldn't say anything, but it won't influence my outiook on matters
a bit."

Go to Law.com for legal information and services on the web.
Sign up today for a free subscription to the Law.com daily legal newswire.
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SAN FRANCISCO (MarketWatch) - Cisco Systems Inc. and one of its employess are being sued by Texas
attorneys clalming the employee anonymously defamed them on a Web site critical of so-called "patent

trolis” that sue technology P over intellectual property rights.

The Clsco (CSCO: 26.72, +0.51, +2.0%) employee, attorney Richard
Frenkel, had been writing anonymously on the "Patent Troll Tracker” Web site.

A ing to court d . In October, Frenkel wrote that Texas attomey Eric
Albritton "conspired” with the clerk of the U.S. District Court for the Eastem
District of Texas to alter official documents in a proceeding involving Cisco.

In a civil suit filed in a Texas court Friday, Albritton claims that by doing so,
Frenkel "acted with specific intent to Injure" Albritton's reputation and
professionat standing. Albritton is seeking unspecified damages.

In addition, Albritton claims "Frenkel was acting in his official capacity as diractor
of intellectual property litigation for Cisco, and thus Cisco is vicariously liable for
the acts of Frenkel.”

1t

“Cisco has done nothing since the publication of the its to disclalm them
or distance itseif from Frenkel,” Albritton says in the complaint.

In a separate sult filed Thursday, Texas attorney John Ward Jr. makes similar
claims that Clsco and Frenkel also sought to damage his reputation by writing
about him on the site and "exposing him to public hatred, shame, and ridicule.”
Ward seeks pensatory damages "in of $75,000" and unspecified
exemplary damages.

Frenkel's Web site had become widely read among intellectual property
attorneys and journalists. His posts viclously criticized companies established to
pursue litigation with large companies using their patent portfolios, and the
attorneys who represent them.

Frenke! revealed his identity and his employer late last month, after another
attorney had posted a $15,000 reward for anyone willing to unmask him,

A Cisco spok said the company is unable to comment on the litigation.
Access to Frenkel's Web site was recently restricted to an invitation-only basis.

Cisco and other companies are often sued by companies that have made a
successful business of pursuing patent litigation. Cisco and others have
complained that these p shouldn't be allowed to harass them with
lawsuits, because the companies often aren't using the intellectual property in
question 1o make their own products.

Cisco, Microsoft Corp. (MSFT: 28,32, +0.01, +0.0%) , Intel Corp. (INTC:

23.18, +0.04, +0.2%) and other companies are mambers of the Coalition for
Patent Fairness, an organization currently lobbying the U.S. Senate to pass a
version of the Patent Reform Act. That legisiation would place certain Emits on
the ability of patent halders to file sult against large companies.

The House passed a version of the Patent Reform Act last year. See related
story. i

John Letzing is a MarketWatch reporter based in San Francisco.
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» Cisco Snared in Patent Blog Suits
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Now that the world knows a Cisca Systems Inc, (Nasdaq CSCQ - message board) employse is behind the
Patent Troll Tracker blog, it's no surpsise to see the company’s name show up in defamation fawsuits.

Two Texas atlormeys are suing blogger Richard Frenksl over some postings made in October. And they've

named Cisco as a defendant as weil,

Eric Albrition filed his suit on March 3 in the
District Court of Gregg County, Texas,

followed by John Ward Jr., who filed March
13. Both are sseking unspecified damages

Patent Troll Tracker is a biog that
investigates patent lawsuits — spacificatly,
the ones Frenksl thinks are frivolous.

The term "patent troll” gets tossed around
rather loossly, but usually, i refers to
someone who holds a patent and just waits
around for a chance o sue someons. Anti-
troll crusaders get particularly irked in cases
where the patent holder makes no effort to
build the product patented.

The practice Is legal and can pay off big. In
2006, Research In Motion {.td. (RIM)
(Nasdaq: RIMM - message board, Toronto:
RIM) pald $612.5 million to NTP Software
log. , which held patents crucial to the
BlackBerry device and service. NTP has
gone on to sue Paim Inc. , AT&T InG.
(NYSE: T - message.! lnard) and Varzon

(NYSE: VZ - massage
board). (See B

, and NIP Rides
Again.)

The suits against Frenkel don't strike at any
big patent questions. Instead, they're about
some alleged legal maneuvering which, if it
happened, could get Albritton and Ward in
hot water.

Albritton and Ward were among the
altorneys representing a company called
ESN, which filed a patent suit against Cisco
and Linksyg on Oct. 15, 2007. But the
patent in question, No. 7,283,519, didn't get
issued until Oct. 16.

Frenkel pointed this out In a blog entry of
Qct. 17, according to a copy attached to
Albritton’s complaint. Frenkel went on to
say ESN was trying to change the date on
its comptaint to Oct. 16,

And in a posting the following day, he said
the date did ndeed get changed on the
docket for the Eastemn District Court of
Texas. Only the court clerk could make that
change, Frenkel wrote, and he cites an
email that “suggested” the attorneys
convinced the clerk by phone to do it.
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“You can' change history, and It's oulrageous that the Eastern District of Texas is apparently, wittingly or

unwittingly, conspiring with a non-pri

acticing entity {o try to manufacture subject malter jurisdiction,” Frenke!

wrote. "This is yet another exampie of the abusive nature of litigating patent cases in the Banana Republic of

East Texas.”

So, how does Cisco get roped inlo this, if Frenkel was acting on his own? The key appears to be the way in

which Fenksl outed himseif.
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Light Reading - IP & Convergence - Cisco Snared in Patent Blog Suits - Telecom News ...

Unti fast month, the author of Patent Troif Tracker was 8 mystery. His writings were infuriating some patsnt
attomeys, though. Raymond Niro, a partnier in Chi Niro Scavone Haller & Niro, offered a reward
for anyone who could unmask the blogger; the amount startad at $5,000 and eventuslly cimbed to $15,000.

Page 2 of 3

Last month, for reasons that still arer't clear, Frenkel came clean abowt s name and occupation. He claimed
Cisco's higher-ups had no knowledge of what he was doing — but that his manager did.

That last part might be what's aliowing some legalese to get pointed Cisco's way.

“Defendant Frenke! has publicly admitted that he engaged in this activity with the full knowledge and consert
o his amployer,” Ward's compiaint reads ~ meaning “Cisco is vicariously and directly kable for the intentional
toris of Defendant Frenkal."

From there, Ward goss on to claim Cisco (and Frenkel) wers intentionally attacking him in hopes of dameging
his business.

Albrition's comptlaint follows similar ines, Furither, Albritton notes that Frenke! was a Cisco manager end
claims Frenkel was kvolved with the ESN case.

Both compiainants also accuse Frenkel of gaming ssarch engines to make his blog appear whan their names
are used as search keys. Light Reading's quick Google chocks of "Albrition” and “Eric Albritton™ didn't turn up
Patent Troll Tracker on the first page, bul that might be becausa Patent Troll Tracker has shut iteelf in. It's an
invitation-only blog now.

Cisco declined to comment but issued a statsment that reads, in part: "We would fike to underscore that the
comments made in the employee's personal blog repressnted his own opinions and several of his comments
are not consistent with Cisco’s views.”

(The ESN v. Cisco case was dismissed on Nov. 19, by the way.)

— Craig Matsumoto, West Coast Editor, Light Reading
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. I hhbl McDonnell Boehnen
a e n y Hulbert & Berghoff ue
patent low blog L J b Poson
Mar 12, 2008
Troll Tracker, Defamation, and Splitting the Bar
Rick Frenkel - who until recently was known only as the Patent Troll Tracker - has now been sued for defamation by two Eastern District of Texas lawyers: Johnny Ward,
Ir. and Eric Albritton. Frenkel recently revealed himself as an IP Director at Cisco Systems. Cisco is also a named defendant in the lawsuit. Ward has represented many
plaintiffs in E.D. Texas patent cases and is the son of Federal Judge John Ward of the Eastern District of Texas.
The whole case seemingly stems from a - i . That post, titled “Patent Qffice Has Stopped Examining Patents with 25+ Claims,”
included a short blurb about a seeming “preemptive strike” by the patent holder ESN:
From Patently-O: In ancther preemptive strike, on October 15th, ESN sued Cisco for infringing Patent No. 7,283,519. Unfortunately, the patent did not issue until the
16th of October. [Link]

-t
- VAR it b e
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) Came e grats e
vty
L s
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| REEEEEL of course, a patentee has no standing to sue until after the patent issues, even if you know that the patent will issue the next day. The Patently-0
post included a link to ESN’s complaint that had an October 15 electronic time-stamp and a civil cover sheet dated October 15. Ward and Albritton were involved in this
case, apparently serving as local counsel for the McAndrews firm,

20 |
e Tt ]

S B e e By October 18, the PACER filing information still reflected that the case had been originally filed on the 15th, but the PACER complaint filing date
now indicated October 16. (See thumbnail screenshots.) This date became potentially important because, in the meantime, Cisco had filed a declaratory judgment action

against ESN in Connecticut. (First-to-file with standing usually wins venue.)

On October 18, the Troll Tracker posted what are seemingly his most pointed comments about the case:
“I got a couple of anonymous emails this morning, pointing out that the docket in ESN v. Cisco . . . had been altered. One email suggested that ESN’s local counsel
called the EDTX court clerk and convinced him/her to change the docket to reflect an October 16 filing date, rather than the October 15 filing date. I checked, and sure
enough, that’s exactly what happened - the docket was altered to reflect an October 16 filing date and the complaint was altered to change the filing date stamp from
October 15 to October 16. Only the EDTX Court Clerk could have made such changes. . .. This is yet another example of the abusive nature of litigating patent cases in
the Banana Republic of East Texas.”

In a different post, PTT mentioned that Ward and Albritton represented ESN and that they might not “play well” in a Connecticut court.

Moot Point?: Since then, ESN v, Cisco has been dismissed by agreement of the parties, and the original filing dates have become meaningless and moot. However, Ward

and Albritton remembered Frenkel's comments. Within three days of Frenkel's “outing” a defamation lawsuit had been filed in Texas state court. At this point, none of the

parties are discussing either case in public except that Cisco “continue[s] to have high regard for the judiciary of the Eastern District of Texas and confidence in the

integrity of its judges.” .

Seeing an opportunity, the Howrey firm has now declared that it “absolutely won't represent trallg.” Is the patent bar in the midst ofa split? [Joe Mullin has the Howrey

Advert]

Documents:

Although I have not always agreed with Frenkel's opinions, he has been a great addition to the public debate over patents and patent reforms. His analysis has always
been fresh. On several occasions, I double-checked the factual basis of his reports, and each time found them spot-on. Ido hope that he'll be back with more caustic
analysis, I've been sitting on this story for a while now. Although not a named party, my name appears in the filings. Craig Anderson (DailyJournal) apparently broke
the story in a hardcopy version.

e This case may serve as a caution to Patently-O “anonymous” commentors. A defamed individual may have ways to figure out your identity.

ESN has explained that it actually filed the complaint at 12:01 am on October 16,

A couple of days after posting the comment above, PTT deleted the above quoted material and replaced it with the following: “You can’t change history, and it's
outrageous that the Eastern District of Texas may have, wittingly or unwittingly, helped a non-practicing entity to try to manufacture subject matter jurisdiction, Even
if this was a "mistake,” which I can't see how it could be, given that someone emailed me a printout of the docket from Monday showing the case, the proper course
of action should be @ motion to correct the docket. (n.b.: don’t be surprised if the docket changes back once the higher-ups in the Court get wind of this, making this
post completely irrelevant). EDIT: You can't change history, but you can change a blog entry based on information emailed to you from a helpful reader.” {Mullin]
* Reporter, Joe Mullin has more background — According to his report, Ward filed the complaint in November and had been in the process of unmasking the troll.

Joe Mullin Reports on the Case

.

éé

i

Robert Ambrogi JW.000010
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Posted by Dennis Crouch | Permalink

Comments

TT seriously needs to grow a pair and open up to the public again. That's the only thing bad you'll probably ever hear me say about TT. A job's & Job, fame, on the other hand ... I mean
seriously, te be so iastr ! in g ting ofthzuullagmdaixmbcawmme.Youhmw(huzuy'ss(temnot{nrbelwl)enise':hminmademﬁp,Hhe'dspmcsimp,wba
knows?

Oh, and not only grow a pair, but rock those two's worlds for dragging him into court.
Oh,:ndycah,luncmlyhopellis'm(hemkls(ofaspht.butﬂ‘sprobabiymlike:mtllfnmembruldngaw:ymtﬂmorerecogniﬁm is gained.

Posted by: examiner#6k | Mar 2. 2008 at 12:04 AM

My bad on that typo Dennis.

Posted by: examinec#6k | Mar 12, 2008 at 12:06 AM

Doesn't look like the complaint is linked.

ding TT - I ber that story about someone suing on 2 patent that hadn issued, but didnt kriow it was a case involving Cises . . . interesting . . .

Lenjoy
Posted by: random.examiner | Mar 12, 2008 a1 12:49 AM
Where's the defamation, and where's the damage? These guys are litigators, they're not so thin-skinned as to be offended by a post in which they're not even named, and I doubt that the TT
post put a dent in their business. This is a frivolous sult designed to squeich our first 3 rights. [ hope Rick Frenkel and Cisco wipe the floor with them, but the suit was filed in
daddy's backyard, so who knows?
Posted by: Defender of the first amendment | Mar 12, 2008 at 01:42 AM
My first thought wag perhaps Messrs. Ward and Albritton should give this a rest, Then again, if they know they didn't do what they're accused of, I could see how they might want to clear
their names.
T'hope you two and Mr. Prenkel can just have a conference call, figure out what really happened, anyone in error should publicly apologize, and you all go on with your lives.
Posted by: Andrew Dhuey | Mat 12, 2008 at 01:46 AM
By the way, Dennis, regarding your point about anonymous commentators, I'suggest that others consider using their real names (like Dennis & me!). Knowing that your name will follow
your words makes you more honest and polite.
Posted by: Andrew Dhuey | Mar 12, 2008 at 01:51 AM
Why doesn't the US deal with the scourge of patent trolls by enacting a working requirement, as is the case in other countries? For example, the Patent Act could be amended so that a

must cialize an embodi of the invention within 36 months of issue, or lose the patent. This would encaurage trolls to seek licensing deals rather than becoming rent-

seekers.

Posted by: Robert | Mar 12, 2008 at 02:22 AM
Well, listen to that Dhuey speaking truth tonight. With the possible exception of the anon part.

Posted by: examiner#6k | Mar 12. 2008 at 02:43 AM

Robert, Il answer politely what others will probably flame you about: there are those who would tell you that they're too small to commercialize their technology (e.g. an improvement on
MS Windows; they're not going to develop their own OS) or they've tried to license their technology, but the big boys won't play. So in some cases, a working requirernent like you've
proposed would not only work against solo inventors or small companies who lack the wherewithall to commercialize their products, by taking their rights from them (after they've upheld
their end of the bargain by disclosing their invention in a patent), but would actually be an incentive for big players refuse to take a license (or draw out negotiations interminably), since in a
few years' time the patent would be dead anyway for lack of working by the inventors.

Posted by: Flame On | Mar 12, 2008 at 02:46 AM

Well, I've had a look at Albritton's and Ward's bios, and I can tell you these are two fine suits. They are not the kind of porcine puckerballs who would ever consider filing a SLAPP suit
against anyone, and their bios say they graduated from law school, so they could not possibly be daft enough to file a patent infringement suit before the patent even issued.

Just because the complaint in case 5:07-cv-00156-DF-CMC is ECP-dated "10/15/2007" and alleges the subject patent issued *October 16, 2007," and has their names on it doesn't mean a
thing.

BTW, is this the same court in which the hamburger farmers went after Oprah with a SLAPP?

Ah cain't wait 'til our favorite cleft-toed troll, JOAI, checks in on this one.

Posted by: BadMoonRisin' { Mar 12, 2008 at 04;40 AM

Il take your challenge FlameOn. Little guys, learn to code an OS? It should take them about a week, tops. No, really, assuming they could code the "invention* at all, and it wasn't just an
abstract idea they hadn't even tried to make, then it should take about a week of concerted effort to make a crppy little OS and integrate, tops, if you're kind of slow and stupd. Don't want to
spend the time? Too bad. It has been held for far too long that sitting on the "invention” is the "right” of the patent holder, many times holding a patent on subject matter which is
questionable as to being a valid "invention” to begin with. The guy above's idea, limited term without a working model is one amongst many ideas for change. And, let's be honest, it's one of
the more reasonable ones. If the big boys don't want to play after 3 years, your idea probably isn't that great anyway, fyi.

Posted by: examiner#6k | Mar 12, 2008 at 04:45 AM

Ward's complaint is about as lame a defamation sult as I've ever seen, The TT excerpt he alleges is defamatory doesn't refer to Ward at all, not even tangentially.

1f anything tends to "expose [Ward]to public hatred, contempt or ridicule” it's being the named plaintiff on this SLAPP suit,
And somebody has an ethics problem here. According to Dennis, ESN is now claiming it filed the suit on 12:01 AM Oct 16, 2007. But the TT piece says the Civil Cover Sheet signed by
Albritton states the suit was filed on October 15, 2007. Obviously, one of these statements is not the truth,

Posted by: BabelBoy | Mar i2. 2008 at 05117 AM
1 can't find Albritton's complaint anywhere. Dennis’ link is dead and Zura links only to Ward's.

Albritton's Civil Cover Sheet in the ESN suit is dated “10/15/2007," OK. But I'm not sure that means he filed an that date. That's the date of the signature. Surely there is a digital record of
the precise time of filing.

Here's what the Pacer docket entry says:

COMPLAINT against Cisco Systems Inc, Cisco-Linksys LLC ( Filing fee § 350 receipt number 1298562.), filed by ESN LLC. (Attachments: # 1 Exhibit A - Part 1# 2 Exhibit A - Part 2# 3
Exhibit B# 4 Exhibit C# 5 Civil Cover SheetXAlbritton, Eric) Modified on 10/17/2007 (fnt, ). (Entered: 10/16/2007)

The "Modified on 10/17/2007" becomes exceedingly interesting.

Posted by: BabelBoy | Mar 12, 2008 at 05:35 AM

I'm curious - what color is the sky on Planet #6K?
Posted by: elgobix | Mar 12, 2008 at 05:49 AM
e b clgobix] JW.000011
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elgobix: whatever color mom painted his/her basemement ceiling.

/{Tm Kidding!t//

#6K and Robert: It is all about comparative advantage. It is simply more efficient to let an R&D shop specialize in R&D...regardless of size.

Whether you are a university or a handful of really smart folks who just want to leave BigCorp. and do R&D on their own, your pian to force commercialization in 36 mos. prevents them from
#6k can wave his/her hands around and say "write an operating system”™ all you want, but that is a horrible misuse of the R&D shop's time and maney, which would be better spent inventing
mare cool stuff....and completely n/a in many if not most technology areas. (*hey, we invented a great new fuel injection controller... Jet's go build an automobile factory so we can patent it!*)

BTW, fsk&Rabm,howdoyousddrmudgnmenuinwmwoﬁd?])mﬂwoﬁgiml‘ have to ialize or just the agsi ? Which assignee?

What if 3 "troll* buys a patent from BigCorp who has cialized the technology, and gives them 2 non-exclusive license. Is the patent invalid unless "troll" commercializes the invention
again in 36 mos?

What if an inventor sells his patent to a "troll”, who turns and sells it to AT&T, who wants to commercialize it. But it's already been 35 1/2 months. Who has to commercialize it and when?
And what is * alization?" How many widgets ( ing the i ion fits Into widg ) do they have to build and sell? 12 IM? Maybe #6k should write the perfect OS and see how
many copies sell.

At that point you'll find out why MS's business model no longer relies on patents — the network effect has taken over as the barrier to entry for competition.
I don't think you two have thought your cunning plan through.

Posted by: Anon E. Mouse | Mar 12, 2008 at 07;58 AM

This responds to “gauntlet picker-upper’s” comment on this thread:

hitp://www.patentlyo.com/patent/2008/03/pharma-presecut. html#comment-106567136

Posting here seems more appropriate and [ wouldn’t want to disappoint BadMoonRisin’ (by the way, how did you know about my toes?).

Dear gauntlet picker-upper,

Thanks for picking the gauntlet upper.

Your arguments are sound.

With all due respect however, logically, here's the thing:

Essential to THE LOBBYING DISCLOSURE ACT OF 1995 is THAT
the WHAT without the WHO is not in compliance. I am not saying you are wrong, but, I see another sound interpretation of the Act:

Is it not reasonable to argue that the WHAT without the WHO is unlawful? —

THE LOBBYING DISCLOSURE ACT OF 1995 is crystal clear about its purpose, i.e., in simple terms, the Act mandates PUBLIC DISCLOSURE OF WHO IS LOBBYING FOR WHAT.
The language of the ACT itself puts it this way:

“Section 2 (3) the effective public disclosure of the IDENTITY and extent of the efforts of paid lobbyists to influence Rederal officials in the conduct of Government actions will increase
public confidence in the integrity of Government.” (emphasis added).

When Cisco’s Directer Tricky Rick publicly admitted on Cisco’s Troll Tracker Blob that:
“I have recelved 30,000 visits ... My readers include those from the Senate and House of Representatives, the Patent and Trademark Office”

Tricky Rick KNEW that Cisco's

“electronic communication” was getting TO “a covered executive branch official or a covered legislative branch official ... on behalf of ... [Cisco] with regard to the formulation, modification,
or adoption of Federal legislation (including legislative proposals)”

THE LOBBYING DISCLOSURE ACT OF 1995 specifically says this about that:

“(8) LOBBYING CONTACT.—

(A) DEFINITION. ~The term “lobbying contact” means any oral or wrlttén communication (including an electronic communication) to a covered executive branch officlal or a covered
legislative branch officlal that is made on behalf of a client with regard to—

(1) the formulation, medification, or adoption of Federal legislation (including legislative proposals);”

sennn

Next, regarding the definition you discuss in “(10) LOBBYIST.—" that seems to quite clearly say, if you don't lobby more than 20% of your time, you are not a “lobbyist,” and therefore (the
implication is), you don't need to comply with the THE LOBBYING DISCLOSURE ACT OF 1995.

I'm at a loss - I don't know how to figure this. Assuming this “lobbyist* definition in the Act is controlling and not in tension with another part(s) of the Act (there may in fact be such
conflicts), Cisco, or anybody else for that matter, could do all the anonymous lobbying it wants to do If it uses only part-time lobbyists. On the face of it, this Act would therefore have built in
means to skirt the Act and thereby subvert its crysta! clear purpose, PUBLIC DISCLOSURE OF WHO IS LOBBYING FOR WHAT.

“That don't make no sense,” as Pete (John Turturro) might say, or, “That would be dumber than a bag of hammers” as Everett (George Clooney) might say In “O Brother, Where Art Thou?," a
very funny movie with enchanting music and fascinating dialogue, and with a tagline, “They have a plan, but not a clue.”

Inthe ional business patent licensing contract I have entered, I recall seeing something to this effect — if parts of this Agreement don't hold water the rest still stands. Could this be what
is in part meant by the Spirit of the Law? [ mean, don'cha wanna know WHO IS LOBBYING FOR WHAT to Increase public confidence in the integrity of Government? If our government is
broken, how else are We the American People gonna have a prayer to fix it?

More importantly, who's to say that Cisco Director Tricky Rick's other IP duties at Cisco don't directly and or indirectly relate to his anonymous lobbying for Cisco’s patent reform agenda?—
Cisco got their patents now Cisco wants to close the patent barn door behind them, leaving many of us self-employed inventors in a lurch. “Tain't fair,” [ say, tain’t fair.”

seren
Next, again with all due respect, you asked about 2 distinclion between Cisco’s Tricky Rick and a journalist:

“Unless you have found 2 distinction between PTT and other writers that is niot based on the fact that PTT hid his identity?”

What do you think of this distinction?: An honest-to-God Journalist doesn’t go around lobbying for a particular corporate agenda while steadily disparaging and defaming a particular class
of inventors on a Blob set up for that corporate lobbying purpose. If s/he did do that, shouldn’t s/he register (and thus reveal his or her identity) in accordance with THE LOBBYING
DISCLOSURE ACT OF 1995?

To a demonstrable extent, our three branches of government have been hijacked by Organized Big Business, OBB — lobbying is a favorite and effective tool to accomplish such hijacking. Our
government dances too much to the tune of OBB. In accordance with the United States Constitution, our three branches of government are meant to serve We the American People. The
problem, as I see it, is that OBB has lobbied our government away from the Constitution — we are to a large extent off our Constitutional Standard.

JW.000012
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The preambile of the Declaration of Independence says:

“Governments are instituted arnong Men, deriving their just powers from the consent of the governed, That whenever any Form of Government becomes destructive of these ends, it is the
Right of the People to alter or to abalish it, and to institute new Government.”

Fortunately, We the American People do not need new government — all we really nead is to go back on the Constitutional Standard. I could be wrong now, but 1 don't think so.

svees

And lastly, I want to gay Thank You Mr/s. “GAUNTLET PICKER-UPPER" for your astute analysis with which I respectfully disagree. The more views | see the more armed I will be to pursue
for me and We the People of the United States 2 more perfect Union, the reestablishment of Justice and the promotion of the general Welfare, and to secure the Blessings of Liberty to
ourselves and our Pasterity, and, mostly, to

RECONSTITUTE THE CONSTITUTION OF THE UNITED STATES OF AMERICA.

[ wonder which way Attorney General Michael B. Mukasey will lean? Anybody? Anybody? Buefler?

Please watch www.youtube.com/watch?v=l_TweijURng

and wish me luck & success on my Quixoti¢ journey.

PS:

‘As memory serves, O'Henry’s legendary Cisco K3 was a good guy & wore a big white hat, Just like the Lone Ranger. Tricky Rick, in my humble opinion, is a Dirty Rick (rhymes with Dirty
Dick), and this Dirty Rick sold out We the American People and our strong patent system for Cisco's shameful agenda, “greed-at-all-cost.” It makes me, a Red, White & Blue American
through & through, who remembers Pledging my Alleglance to America every day in school, wanna’ puke.

More PS:

My personal advice to Tricky Rick ~ Find lawyer, discuss Sarbanes-Oxley Act of 2002, goto DA ASAP and cut a deal. Do it anonymously (you have experience at that) — do not tell anybody,
do not risk Cisco finding out prematurely. Mortgage your house if you have to but get the best attorney extant for your dilemma.

This is Jaoi(TM) and I (holding my breath on bended knees with head raised, hands folded) approved this message; heck, I wrote this message, and, God willing, I will write more.

Posted by: Just an ordinary inventor(TM) | Mar 12, 2008 at 08:14 AM
Dear BadMoonRisin’,

I hope I haven't disappointed you with my views above. BTW, FYI, by most all definitions of “troll” I've read, I am not a troll. If that fact disappoints anyone, they can take a flying kite.
From my vantage point, far, far more self-employed inventors have been screwed by OBB compared to thase few who have abused our strong American patent system. The patent reform
that has been proposed is like using a nuke to kill a mosquito.

Posted by: Just an ordinary inventor(TM) | Mar 12, 2008 at 09:01 AM

JAOI,

1 think that your reasoning is flawed in at least one respect. I agree, PTT may know that covered officials are reading his blog. But, you're assuming he made them read the blog, versus their
voluntarily reading it. Under your reasoning, he became a lobbyist because a covered official read the blog. In other words, he falls under the LDA because of someane else’s actions, not his
own. That's not fair, to say that PTT falls under the LDA if he can't contro! the other person’s actions to ensure he doesn't fall under the LDA. If you say, "he didn't have to write what he
wrote,” well, now you're taking away his right to free speech and his freedom to publish. That is known as a chilling effect, and I don't think you want to go there,

‘Think to before PTT makes his blogpost. What actions can he affirmatively take to prevent himself from falling under the LDA, besides not posting at all? Let me know what actians you think
of and we can go on from there if you like. Something that might be related would be caselaw on personal jurisdiction based on the Internet. The same actions taken to limit personal
jurisdiction might help with analogous actions for PTT to take to not fall under the LDA. The only thing that comes to the top of my mind is a disclaimer that says, "thig website is intended
only for residents of Missouri” is a good argument for personal jurisdicti only in Mi ri. A disclaimer that says, "this blog is not intended for covered officials to read" might help, but it
doesn't prevent such officials from reading, which act would presumably be the trigger that makes him fall under the LDA, and then we're back to the problem described above.

As to the 20% test, [ think it means that Congress only wants the LDA to apply to certain people. For example, Congress does not want it to apply to ordinary people like you and me who
might call their representative's office multiple times a year expressing their views on abortion, taxes, patent reform, crime bills, ete. I don't think you or [ want it to apply to those kinds of
conversation either. [ think under the LDA those telephone calls would be considered lobbying contacts (not sure; are you your own client when representing yourself?). Congress may not
want it to apply to groups who spend time on only one issue, e.g. the AIPLA writing a position paper on patent reform, but only once and the position paper gets sent to all 535 Congressional
members.

As to your distinction between PTT and a journalist, I submit that your distinction is based on whether or not you agree with the agenda/purpose. That would be a content-based distinction,
which I admit is different from identity, but does not go to the heart of deciding who should be registered as a lobbyist and who shouldn't. For example, again, certain newspapers /
magazines are regarded as being conservative or liberal. Does this mean all of their writers / editors should be forced to register as a lobbyist? If you review First Amendment law, you'll see
that content-based restrictions on speech are very disfavored.

Posted by: gauntlet picker-upper | Mar 12, 2008 at 09:15 AM

Does Ward Jr. practice before Ward Sr.? Conflict?

Posted by: Student | Mar 12, 2008 at 09:16 AM

Besides being an uncivilized basis of debate, derogatory references to "patent trolls” are a one-sided attempt by users of technology to avoid paying fair and equitable economic rent.

No-one would suggest the owner of an apartment building be forced to stop charging rent because she does not live there, but holds the building for | Yet in economically identical
situations those like this fellow from Cisco, and many others with similar axes to grind avoid meeting issues by labeling technology investors with a disparaging epithet.

Although the context is of course different, the procedure is as intellectually dish; t as when some people with unpopular ideas were called "communist” decades ago, so those with
opposite views could avoid debate on any merits.

1 think disparagements like "troll" should be banned from this forum. If there are economic or legal matters that arise from entities investing in patents, let us debate them on the merits like
ladies and gentlemen.

Thank you.

Posted by: Phil Marcus | Mar 12, 2008 at 09:37 AM

Dear Phil (if I may be so familiar),
So elegantly and compellingly put. Dr. Phil himself counld't have said it any better. Thank you, you've made my day++.

Posted by: Just an ordinary inventor(TM) | Mar 12, 2008 at 09:40 AM
LOL - Howrey wont represent trolls! I guess trolls cant afford their fees and I kinda doubt they take cases on contingency.

Posted by: me | Mar 12, 2008 at 09:56 AM
"Does Ward Jr. practice before Ward Sr.? Conflict?*

He practices in the same district, but not before his father. I've seen him before Judge Folsom, In Texarkana. If you want to be in the ED Texas, but don't want Judge Ward, then hire Ward
Jr.
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Posted by: Leopold Bloom | Mar 12, 2008 at 10:33 AM

I don't know that hiring Ward, Jr. would keep you out of Ward's courtroom. Perhaps the Canon of Avoiding the Appearance of Impropriety would help, but I don't know that there's another
bar that would keep the two Wards apart.

Posted by: Jud | Mar 12. 2008 2t 1045 AM

Anon,

What you've described does not appear to occur within the chemy/bio fields where 1 practice. If s small entity develops & new drug delivery method, Big Pharma compandes usually fall over
themselves to strike & deal with the small inventor. Competition among the drug panies drives the process, not the threat of litigation,

Besides, if a so-called inventor’s contribution is so marginal that it garners the interest of only 1-2 potential licensees, then I dare say that he/she has probably not come up with something
that's worthy of statutory protection.

Alm.!‘mjmthmu&ngoult!midaoftheworidmrequirmn!auseedrowf\nﬂxudiuusion.ldoseeitnagoodwayot'ﬁe‘ guishing small biotech i s from small EE

i s. Biotech i 3 typically seek to start panies and ialize the technol while small EE inventors prefer to sell their inventions to trolls who will line the pockets of
patent plaintiffs’ lawyers.

Further, the comparisons to common law real property are inapposite. Under the law, ideas receive no protection! The Patent Act is nothing more than a limited, narrow

statutory estoppel scheme that carves cut an exception to the common law’s default rule of no protection. Therefore, trolls might more aptly be compared to squatters than to fee simple
owners.

Posted by: Robert | Mar 12, 2008 at 10:47 AM

Dear gauntlet picker-upper,

Thanks for picking the gauntlet upper again.

Re: “I think that your reasoning is flawed in at least one respect.”

Your argument is again sound in one respect, however, with all due respect, another, less flawed interpretation ls even more sound and persuasive.

Alot depends on what the meaning of “to” is is in THE LOBBYING DISCLOSURE ACT OF 1995:

“(8) LOBBYING CONTACT.—

(A) DEFINITION,—The term “lobbying contact” means any oral or written Jcation (including an el i ication) TO a d executive branch official or a covered
legislative branch official that is made on behalf of a client with regard to— (emphasis added)

(i) the formulation, medification, or adoption of Federal legislation (including legislative proposals);”

You say: “That's not fair, to say that PTT falls under the LDA if he can't control the other person's actions”

If Cisco's Tricky Rick wrote a lobbying letter or sent a lobbying email TO a covered government official, he still couldn’t control whether or not that official would read the lobbying letter or
open the lobbying email. So, ially speaking, what's the diff?

With all due respect, your other arguments beg the question and begin to sound like “lawyer’s arguments” (a pejorative used be Judge Bryson during the oral argument in Gillespie v
Dywidag).

For example, jowrnalists don't set up Blabs for the purpose of disparaging and defaming a particular class of inventors while lobbying for their employer’s patent reform agenda.

Posted by: Just an ordinary inventor(TM) | Mar 12, 2008 3t 10:58 AM
Dear gauntlet picker-upper,

Please allow me to add this:
In regard to controlling what others may or mayn't read, in Cisco’s Tricky Rick's case, he specifically said that:
“I have received 30,000 visits ... My readers include those from the Senate and House of Representatives, the Patent and Trademark Office”

Thus, it would seem an otherwise ivable “he-had-na-control” argument is of no present moment,

Also, you ask:

“What actions can he affirmatively take to prevent himself from falling under the LDA, besides not posting at all?”

After checking with Cisco’s counsel, Tricky Rick should have registered to be compliant with THE LOBBYING DISCLOSURE ACT OF 1995. The essence of that Act is THAT the WHAT

without the WHO is not in compliance.

In sum, Congress passed an Act that mandates We the American People are entitled to PUBLIC DISCLOSURE OF WHO IS LOBBYING FOR WHAT. Gisco viclated that Act in a rather

contemptible in-your-face way, and I'm *Mad As ... [HECK] and I'm Not Going TO Take It Anymore.”

Posted by: Just an ordinary inventor(TM) | Mar 12, 2008 at 11:30 AM

Good for Ward. The patent troll term itself - as now used - is a defamatory term designed to incite bias and prejudice legal proceedings. As the invective in the pleadings of the serial

infringers heats up, the people involved are forgetting that creating or repeating the invective outside a pleading (immunity) could subject them to defamation suits - i think the term of art is

drinking your own bath water. All this IMO s double bad in that TT was employing subterfuge - feigning disinterest in the outcome of the case - and yet as we now know hoping to advance

an agenda (venue selection in patent reform perhaps?)

As to some of the other comments - American law, with of course some huge black eyes of the past - at its best - seeks to afford all citizens equal protection under the law - it's not just an
dment but a philosophy and practically hardcoded in our societal DNA . I respect that fact that the globalization (AKA Chinese military-industrial agenda) are acting in there gwn

econamic self interest to demolish IP rights in the US. They need to respect the fact, that people are going to call out not just the extremely damnaging effects of their agenda to the US but also

their tactics to inf] public and unfor ly some judicial opinions as well.

Posted by: iwasthere | Mar 12, 2008 at 12:01 PM

Just to add to the silly LDA argument because I have some spare time. The act specifically states that:

(B) Exceptions

The term “lobbying contact” does not include a communication that is—

(iii} made in a speech, article, publication or other material that is distributed and made available to the public, or through radio, television, cable television, or other medium of mass
communication;
I'm fairly certain a blog would fall under this. Also ths shows that the intent of the act was mainly disclosure of personal contacts.

Pasted by: Raoul | Mar 12, 2008 at 12:04 PM
Dear iwasthere,

It's as if you are reading my tea leaves in some regard.

JW.000014
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Thank you, you teo have made my day++.
You too (i.e., you & Phil) are brilliant. It is 8 shame not everyone sees the bigger picture, and the extreme value a strong patent system affords We the Ametican People.

Posted by: Just an ardinary inventor(TM) | Mar 32. 2008 at12:17 PM
Robert :: Also.!mjmthrmngomzbeldaoftheworhmreqmmmentasaseedtommﬂherdlsammIdoseextua;oodwayofdmnngmsmngsmallbiotedmmmonﬁvmsmaﬂ

EE inventors. Biotech inventors typically seek to start p and ialize the technology, while small EE inventors prefer to sell their inventions to trolls who will line the pockets
of patent plaintiffs’' lawyers.” and KSR was about pedals ...

drug companies have a ready market with little to no price competition ... and certain guarantees that the us govt will not purch heap factures from other countries, even as they
are the biggest "client” ... with price competition from, say, canada would your theory still hold true? or, could it be that the fda ls a g to ialization and big pharma has the

muscle to get the approvals (they still fight tooth-and-nail against generics — lining the defendants bar quite nicely) ... but without real price competition or even network effects ... how can
you genecalize about a specific inventors intentions or even their passion?

however, what is a “small ee mvenmt‘? there have been several threads about gilbert hyatt - does he qualify? what about steve peariman? (webtv, quicktime - at apple) have you ever been to

an "ee"-type industry standard ing? have you d the ber of small i 5?

but the leap b the two busi should have nothing to do with the preferred exit by efther "type” of inventor ... least of all driven without regards to a tangible return ... big pharma

is In favor of patents and is able to collect perhaps better rent under their existing model (that may not hold true 2s you can see in foreign countries that reject patent protection for certain

drugs — see thai govt response recently to drug patents) ...

ee-types have a very competitive market for which the exits are not as clear ... and monopsonist purchasers versus a troll? a negotiation In the ee-type world is not too often unlike the

following “hi, we're interested in your house* “well, i dont want to sell at that price” "okay, well we just burned your car 50 are you willing to sell now?"

would it not also be the case that ee-type inventions (presumably the ones that go to trolls - but that is hardly clear - the market in IT is 5o large why wouldn't there be more legal activity?)

get better returns than from a vulture capitalist or a private— pay me 20% no matter what —equity firm ... what companies in the ee-type world are engaged in active m&a? what are their

stances vis-a-vis patent reform? what about biotech? overly simplified and for example only :: vioxx is expensive aspirin — how do we price it? what "incremental value” is measured versus

the demands of the ee-type patent reform proponents?

the patent system should be industry-neutral ... if kst can apply to any invention in determining obviousness ... ee-types and biotech-types can hardly be hived into pro-troll or anti-troll

camps...

Posted by: ironicslip | Mar.12, 2008 at 12:22 PM

Dear Raoul,

Please read the whole LOBBYING DISCLOSURE ACT OF 1995.

By taking a part of the Act out of context, you skew its interpretation.

In context, Congress passed an Act that mandates We the American People are entitled to Public Disclosure of WHO is Lobbying for what.

In context, the Act first articulates and then presupposes Public Disclosure of the WHO, i.e., PUBLIC DISCLOSURE OF THE IDENTITY. Here is what the Act says (verbatim but with

emphasis):

“... the effective PUBLIC DISCLOSURE OF THE IDENTITY and extent of the efforts of paid lobbyists to influence Federal officials in the conduct of Government actions will increase public

confidence in the integrity of Government.

made in a speech, article, publication or other material that is distributed and made available to the public, or through radio, television, cable television, or other medium of mass
communication;”

By lobbying anonymously, Cisco violated that Act in a rather contemptible in-your-face way.

With all due respect, your “lawyer's argument” begs the question.

Thank you Rauol for allowing me another opportunity to voice my opinions. The more views I see the more able I will be to help our nation
RECONSTITUTE THE CONSTITUTION OF THE UNITED STATES OF AMERICA.

Have you seen www.youtube.com/watch?v=]_TwecijURng

Please wish me Juck & success on my Quixotic journey.

Posted by: Just an ordinary inventor{TM) | Mar 12, 2008 al 12:46 PM

JAOL,

"If Cisco's Tricky Rick wrote a lobbying letter or sent a lobbying email TO a covered government official, he still couldn’t control whether or not that official would read the lobbying letter or
open the lobbying email. So, materially speaking, what's the diff?"

The material difference is that if PTT writes a letter TO the covered official, he is writing specifically TO the official. When the official reads a letter written to nobody in particular that
expresses an opinion, he is not writing specifically to the official. It's like collateral damage; I mean to hit a particular building, not the ones next to it.

“After checking with Cisco's 1, Tricky Rick should have registered to be compliant with THE LOBBYING DISCLOSURE ACT OF 1995."

As I'm sure you realize, this action does not keep PTT from falling outside of the LDA. Perhaps you and [ should register as well, just to be safe? After all, we may be trying to influence a
covered official to bring federal criminal charges against PTT for not registering as required by the LDA. You never know who's reading this blog.

As for lawyer's argument, that doesn't make the argument wrong. [t means you have no response to it.

1 agree that the spirit of the law and the letter of the law are two different things, as you seem to as well. In the realm of the First Amendment, the letter of the law matters because we the
pecple don't want chilling effects where people are afraid to speak because they don't know if what they say will cause them to get sued. Take a look at www.chillingeffects.org .

Posted by: gauntlet picker-upper | Mar 12, 2008 at 01:18 PM

JAIO,

Rick is not in violation of the LDA for anything he blogged. Period. Any such argument would be thrown out immediately. There is no gray area here,

Posted by: Lionel Hutz | Mar 12..2008 at a1:19 PM
Working requirements in other countries Jead to licences of right if the invention is not worked, NOT loss of the patent. I am all for licences of right, but suggesting invalidation instead of

that is frankly outrageous, and displays a transparent pro-large corporation agenda.
1am a patent agent, not a small inventor, but I have done work for many of the former, and I feel the system is stacked against them enough without such a flagrant attempt to gut their
rights.

Posted by: Alun Palmer { Mar 12, 2008 at 01:42 PM
“If anything tends to "expose [Ward}to public hatred, contempt or ridicule” it's being the named plaintiff on this SLAPP suit.”

Yup. It takes a certain kind of, um, personality not to recognize such basic facts.
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Like everyone else on earth, I barely noticed and immediately forgot the initial incident. But, hey, let's talk about these doofusses some more, by all means.

Posted by: Malcolm Mooney | Mar 12, 2008 at 01:51 PM

Dear Lionel Hutz,

With all due respect, unless you point out some rational, how am I to respond?

1 believe Congress intenrded the LDA of 1995 to afford We the American People public disclosure of who is lobbying for what. That's a good thing; why do you suggest cutting it short of its
intended purpose?

cesas

Dear gauntlet picker-upper,

Thanks again for your input. Yes, [ agree — you raise some legitimate concerns.

However, my “boss” (my wife) insisted I turn my to her matter for the moment, but 1 will respond eventually. (Our son is home from college for the week.)

Posted by: Just an ordinary inventor(TM) | Mar 12, 2008 8 02:03 PM
Obvicusly this is having the desired chilling effect. Someone should mention that this suit is a dead loser and, therefore, borders on the frivolaus. Two lawyers filing complaints in federal

court are limited publie figures, and Troll Tracker made reasonable inferences about a serious matter of public concern (i.e. possible alteration of judicial records). There is no plausible case
of actual malice as required under NY Times v. Sullivan.

Now the thing to do is to remove to federal court on the basis of diversity, and the disqualify all the judges there based on the fact that the subject-matter of the case is an insult to each and
every one of them, so obviously it would be inappropriate for them to sit on a case of whether E.D. Tex. is a “Banana Republic.”

Posted by: anon | Mar 12, 2008 at 0233 PM
Hey, Why doesn't Blogmaster delete Troll Tracker's defamatory post the way he deletes my ocasional offensive post? I am being chilled

Posted by: Budge | Mar 12, 2008 at 02:17 PM
JAIQ,

(1) You completely ignore the intent of the law and rely upon the letter of the law

(2) Your interpretation of the letter is flat-out incorrect. I was trying to avoid being so blunt,

As Raoul pointed out. None of the Troll trackers blogging actions establish him as a lobbying contact.

In court, "I would simply say, the plaintiff has not established his case your honor" and move for dismissal of that count (or whatever you all the separate charges in a trial) and as a good
defense attorney 1 would not bother making any positive argument unless I had too.

Posted by: Lionel Hutz | Mar.12, 2008 at 02:30 PM

To All,

If he did actually accuse the law firm of having their papers redated by the Texas Court and they did not, couldn't that be libel if it is not in fact true? Granted, it may be debateable whether it
was a reckless disregard for the truth and their damages are nonexistent, but TT may have ¢ itted libel in that i

Posted by: Lionel Hutz | Mar 12, 2008 at 02:34 PM.

JAOI,

I realize I screwed up the acronym in my last few posts. My bad.

Posted by: Lionel Hutz | Mar 12, 2008 a1 02:35 PM
“Although I have not always agreed with Frenkel’s opinions, he has been a great addition to the public debate over patents and patent reforms.”

Frenkel would have to be completely out of his mind to start up the blog on a public basis again. One voice in an important debate has been silenced.

Looking at the complaints filed by Ward and Albritton, I note that they have alleged actual damage. Discovery and cross-examination on that should be fun,

Posted by: big hairy rat | Mar 12, 2008 at 02:50 PM

Out of curiosity, is there a jurisdictional issue is this case? Does the Banana Republic of the Eastern District of Texas have jurisdiction over a California resident for blogging? I noticed the
complaint cited a Texas code mandating venue but that doesn't address the jurisdictional issue. Alternaticely, would TT's role as IP counsel in that previous case meet the "minimum
contacts” requirement?

Posted by: Raoul | Mar 12, 2008 at 0%:22 PM

It appears they sued Richard Frenkel, not Rick Frenkel. The two cases were filed February 27, 2008 (case number 2007-2502-A) and March 3, 2008 (case number 2008-481-CCL2). The
February 27, 2008 case was filed in the 188th District Court, Gregg County, Texas and the March 3, 2008 case was filed in the County Court at Law #2, Gregg County, Texas.

The dockets for these two courts can be found at

It is interesting that two lawsuits were files in separate courts.

Posted by: Lucar | Mar 12, 2008 at 03:56 PM

Same of the cases in this area have the Plaintiff (1) suing "Doe" defendant in an effort to compel the internet blog site to reveal the name of the poster and (2) suing the internet blog site
itself. The Doe defendant (or Does 1-100 defendant) route seems like a pain in the behind 'cause the pre-name disclosure litigation gets bogged down in whether a particular communication
is actionable as defamation and, once that is resolved, it still is a far ways away from actually finding out the name of the person behind the "Doe”. And if the name finally is determined, that
defendant now has a road map to the Plaintiff's defamation case even before being brought into the lawsuit. The lawsuits against the internet blog site itself don't seem to work 'cause the
Communications Decency Act of 1996 offers Web hosters some protection.

Posted by: Piddlefifth | Mar 12, 2008 at 04:21 PM

This one is spreading fast: From the IPO Daily news:

IP SUITS -- Compiled from newswire reports and other sources:

Two lawyers practicing in the Eastern District of Texas, Johnny Ward, Jr. and Eric Albritton, have {iled a defamation suit against Cisco Systems, Inc. and Rick Frenkel, an employee of Cisco.
Until recently, Frenkel operated an anonymous web site known as Patent Troll Tracker. (Dennis Crouch, Patently-O web site.)

Posted by: Anonymous | Mar12, 2008 at o5 PM

anon :: loser to whom? david needs goliath ... or he does not become king ... the relevance of TT can be measured by the reasons they shut it down (the fuiture value? if the patent reform act
does not go through because this makes the senate feel uneasy ... what is the worth then?) ... but now that the coalition has decided it will not compromise on d lculations; and the
15 minutes of fame is turning into consequences for TT and cisco (presumably without any detailed statement that has come to light); TT"s accounting credentials have been undermined
(what is the cost of the shindig on the enterprise value of cisco? goodwill? political capital spent? how about the lawyers famous for taking on the TT?) ...

i dont see the hair on this deal coming off to quick given the number of people who are connecting dots ...
the relevance of the TT Blog has now moved on ... money you want those carnie tix? the site is inaccessible without subscription - easy to prove the blog had 15K of value to niro (he
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presumably paid it} to out the TT? the cost to others? as yet to be determined ...

Posted by: ironicslip | Mar 12, 2008 at o7:50 PM

Imagine if you mixed the color of the sky on planet #6K with that of Planet Omery - probably some amazing mystic bue to which the normal human eye is insenzitive, and probably for very
good reason

> takes JAO! by the hand...

Jaol (sounds ~like Joey?) - no-none here, and no sane person anywhere who understood anything about the pts of i jon and p and patent trolling, would ever, ever accuse an
honest-to-good independent i of being a patent troll. There are, of course, other kinds of troll.

With the indulg of the ity, I will hereby declare and claim copyright in a dramatic scenario comprising:

a weblog

2 derance of honest-t 4 fessional folk seeki: ing comfort/ panionship/help/s lidation therein

a ;lu:ahxy of pomnally/bwderhne obsemve/ptychohc participants thereamong
a spiral Into madness and violence

Who's{/rejre the perp(s)?

So many obvious candidates - but what about mild mannered DC himveryself?1?
- coming soon to pollute your mind via every available medium

"

Mr Scorcese!.. 2 moment please. Mr. Lynch! Gus! Messrs Coent!

Anybody...

OK, guess I'll Just have to do it myself.

"Niggardly” may have been MM’s finest moment, but that was a whole different thread, with swastikas and everything.
Jnote to self: get a grip

Posted by: elgobix | Mar 12, 2008 at 03:13 PM

Nobody has mentioned that two additional parties are named as Defendants on one of the suits: Google and “John Doe”. Google, of course, owns Blogger.com — host of the TT site. Without
seeing the original complaint (filed in Nov. 2007), it's tough to know why, but I suspect that it was to force Google to reveal "John Doe's® identity. But if it somehow implicated Google as
responsibile with respect to the speech itself, it would be a true attack on the forum. Talk about chilling...

Posted by: Elfin Magic | Mar 12, 2008 at10:21 PM
1t's all crystal clear now:

Rick makes false and def y stat in his ar blog about plaintiff's attorneys.

Attorneys get pissed off and file a lawsuit against John Doe and Google in order to subpoena somebody at Google to reveal blogger's registration info.
Subpoena was granted by the judge

Next thing Rick gets an email from one of those guys asking him to publicly unmask himself before judge takes care of it...

Next thing Rick and Cisco get sued

The bounty was never paid

Posted by: angry dude | Mar 12, 2008 at 10:46 PM
Elfin Magic, I don't think Google is feeling very chilled right now. They probably put a junior paralegal on this case, and even this person barely gives it a thought.

Posted by: Andrew Dhuey | Mat 12. 2008 at 11:19 PM

Tolally awesome,

A frivolous suit, but awesome nonetheless.

You have got to love the way the U.S. court system can be used to attack your enemies.

Posted by: GP'| Mar 13, 2008 at 12:51 AM
Dear Lionel,

With all due respect, remarkably and ironically, you said:
“(1) You completely ignore the intent of the law and rely upon the letter of the law”

That statement alone bolsters my viewpoint; I had been thinking all along that it is YOU (and my new-found friend, gauntlet picker-upper ~ may I call you a friend?) who ignore the intent of
the law, and it s YOU who rely upon the letter of the law. (That alone makes the area pretty gray, at least for me.)

It is in my opinjon absurd to agrue that Cisco’s Director Tricky Rick was not purposely acting as a lobbyer for his employer Cisco. If it looks like a duck, quacks, poops, stinks, waddles and
has webbed feet Just like a &*#*ing duck, why would you stand there and pee in my face insisting to me that Cisco’s Patent Director Tricky Rick wasn't lobbying for his employer? Really,
That just don’t make sense. Admit it, we all know the truth, you'll feel much better.

You then said:
“(2) Your interpretation of the letter is flat-out incorrect. I was trying to aveid being so blunt.”

With all due respect, remarkably and ironically, your first comment was this:
“Rick is not in violation of the LDA for anything he blogged. Period. Any such argument would be thrown out immediately. There is no gray area here.”

Your first comment is even blunter than your second comment! Not to worry, I'm not inclined to easily take offense, and I'm sure your meant none, but please, come on, gimme a even break.

Please, be more open minded while you read my comments, and then follow the dots, e.g, my continuing comment below addressed to “gauntlet picker-upper” directly addresses your this
part of your second comment:

“As Raoul pointed out. None of the Troll trackers blogging actions establish him as a lobbying contact.”

cesss

Dear gauntlet picker-upper,

Thanks for picking the gauntlet upper yet again.

My point is is, it all depends on what the meaning of what “TO" is, and that is is a lawyer’s argument if I ever saw one (just like Billery's argumnent was was when he lied about getting his

jollies in the aval orifice).
Please read my response addressed to Raoul at 12:26PM - objectively speaking, your and Raoul’s argument, and Lionel's as well, is is unavailing, as explained at 12:26 above.

I will also address your (gauntlet picker-upper's) specific thought about Tricky Rick
“... writing specifically TO the official ..."
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THE LOBBYING DISCLOSURE ACT OF 1995 specifically says “to”, not “specifically to™

Please reread the definition of Lobbying Contact; it does not say “specificaily TO"; it simply says “to”, to wit:

“(8) LOBBYING CONTACT.—

{A) DEFINITION.—~The term “lobbying contact” means any oral or written communtication {NCLUDING AN ELECTRONIC COMMUNICATION) TO 3 covered executive branch official or a
covered legislative branch official that is made on behalf of a client with regard to—

(i) the formulation, modification, or adoption of Federal legislation (including legislative proposals);” (emphasis added)

Just like you cannot 2dd words to 2 patent claim to change its meaning, you cannot add words to an Act to change its meaning.

Lionel, with all due respect, please note that my argument is solidly and soundly based upon THE INTENT OF THE LAW, upon THE LETTER OF THE LAW and upon THE SPIRIT OF THE
LAW (does the “intent” and “spirit” go hand-in-hand?)

As [ said above, don'cha wanna know WHO [S LOBBYING FOR WHAT to increase public confidence in the integrity of Government? If our government is broken, how else are We the
American People gonna have a prayer to fix it?

By enacting THE LOBBYING DISCLOSURE ACT OF 1995, Congress intended for We the People to know WHO [S LOBBYING FOR WHAT. It is not credible to argue otherwise.
Furthermore, you suggest that,

“As for lawyer’s argument, that doesn't make the argument wrong. It means you have no response to it.”

No, with all due respect, I disagree - that isn't the intent or meaning of 8 *lawyer’s argument” (unless you mean the argument is so absurd as to not warrant a reply other than “that's bullsh-
7).

Your ¢rroneous meaning, for example, is in tension with Judge Bryson’s use of the term *a lawyer's argument” (as I pointed out earlier) during the oral argument In Gillesple v Dywidag (I
hope this info goes directly to the audio link — if not, it is easy to find):

12/6/2006 2006-1382 Gillespie v Dywidag Systems 2006-1382.mp3

You may disagree with me and His Honor Federal Circuit Judge Bryson but you would be incorrect; His Honor used the term “lawyer’s argument” pejoratively (but did not want to be
disrespectful or too blunt to an Officer of the Court in open Court) -

His Honor used the term to mean an unavailing bull sh-t argument (let's call a spade a spade) (before attacking me for another, separate reason, please see:
www.phrases.org.uk/meanings/83700.html )

(Some of the commenters here (I won’t name names but you know who you are) might benefit by reading an under $10 small book on a big subject titled: “ON BULLSH-T" by Harry G.
Frankfurt, Professor of Philosophy Emeritus at Princeton University.)

http://press.princeton.edu/tifles/7929.html

Here’s another BIG thing: If you or I worked for a $35,000,000,000 corporate giant pushing a well-known anti-American patent system agenda, and you or [ set up a Blob specifically for the
purpose of disparaging and defaming a particular claas of inventors while lobbying for his or her $35,000,000,000 employer's patent reform agenda, then yes, of &*%#ing course, we should
register under the LDA because to do so anonymously would be unlawiful.

Ironically, the website you directed me to www.chillingeffects.org tends to (a) refute your suggestion In this regard and (b) support my opinlon in spades (please see above); for example, the
website you yourself directed me talks about PEOPLE WITH WEBSITES!, your link says this on the first page (verbatim but with emphasis):

“... offers background material and explanations of the law FOR PEOPLE WHOSE WEBSITES deal with topics such as Fan Fiction, Copyright, Domain Names and Trademarks, Anonymous
Speech, and Defamation.”

1for one do not have a website. However, I am most thankful Professor Crouch daes, and that he allows me to air my passionate patriotic and pro-patent comments in my effort to
RECONSTITUTE THE CONSTITUTION OF THE UNITED STATES OF AMERICA.

For this I should register in accordance with the LOBBYING DISCLOSURE ACT OF 1995?? Maybe so, maybe so. As everyone knows, I am trying passionately to protect my patented and
patent pending inventions, and I would like to see the status quo maintained. It doesn’t seem Amerlcan to take the wind out of my patent sails after the fact — that is not justice. Do I make
sense? (That is a rhetorical question ~ of course I do, and you my friend know I make sense.)

Am [ getting through to anybody?, anybody?, Bueller?

This is Jaoi(TM) and I approved this message and, God willing, I have more.

Posted by: Just an ordinary inventor(TM) | Mar 13, 2008 at 07:21 AM

JAOL,

I think both you and I should step back a bit and start from the beginning.

Question one: Would you agree with me that Congress wants the LDA to force some people to register as lobbyists, but not others?

1f your answer to question one is yes, then Question two: can you accept that your idea of who should be forced to register as a lobbyist might be different from Congress' idea of who should
be forced to register as a lobbyist?

1f your answer to question two is yes, then Question three: is PTT someone Congress wants to be registered as a lobbyist?

This is the path I wanted to lead you down by looking at the definition of “lobbyist” and "lobbying contact.” Never mind the exceptions, which I believe others have pointed to and which
would definitely exclude PTT. (I prefer not to rely on exceptions if [ don't have to.)

I don't think there's much more to analyze about the LDA. Sure, you can call me a friend, since I'm a patriotic pro-patent American who thinks the little guy gets unfairly picked on in this
patent system of ours (except for paying lower fees). Plus, I make my living helping people navigate it.

1 think you may have missed the point of chillingeffects.org. Or else I am remembering the wrong website address. My point is that free speech should have, and hopefully does have, wide
boundaries and latitude for actions which are disagreeable to us. If you're not being offended by someone's speech or actions here in the US, I would submit that the US is not the place that
we the people want it to be. Anonymity is a key part of that free speech, precisely because it is intended to prevent the consequences of the speech from coming back on the speaker.

I would ask you again, because [ don't think you've ever answered directly, did knowing PTT's identity change whether or not you agreed with him? If you don't want to answer, that's fine
too.

And with that, [ think I shall retire from the topic. Patently-O is the blog that made me finally want to post comments.

Posted by: gauntlet picker-upper | Mar 13, 2008 at 98:12 AM

"It's all crystal clear now:"

Yep, perhaps this gives new meaning to TT's "live by the sword, die by the sword” reference.

(1 had peeviously thought that being outed, by itself, could not be construed as dying by the sword/anonymity. Fare thee well, Rick. Perhaps you could use a little Bounty(R) of your own to
take care of the mess.)
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Posted by: real anonymous | Mar 13, 2008 a8 09:55 AM

JAOI,

You are so misguided it almast hurts, What you fail to realize is that you, basically, want to end free speech. You misunderstand not only the letter of the law but also the intent of the law. It's
been explained mary times to you in this discussion, but you ignore it each time.

Under your formulation of the law, anybody who publicly expresses an opinion is a lobbyist and should have to register, including yourself with your agenda to "reconstitute” the
constitution. (which, as far as i can tell, means to get rid of the 15t amendment)

Posted by: Lowly | Mar 13, 2008 at 09:58 AM

Dear Lowly,

With all due respect, which part of this, which I posted above, do you feel is misguided:

Here's another BIG thing: If you or I worked for a §35,000,000,000 corporate glant pushing a well-known anti-American patent system agenda, and you or [ set up a Blob specifically for the
purpose of disparaging and defaming a particular class of inventors while lobbying for his or her $35,000,000,000 employer’s patent reform agenda, then yes, of &*%#ing course, we should
register under the LDAb to do s0 ly would be unlawful

Here's yet another thing:

I believe Cisco's Tricky Rick is entitled to say what he wants on Cisco's PTT blob whether I ke it or not, after all this is America, but it is not entitled to 'y ly spread propag:
under the guise of a public service — to do that Cisco would have had to comply with the LDA.

What is misgulded about that?

Posted by: Just an ordinary inventor(TM) | Mar 13..2008 at 10:34 AM

Dear gauntlet picker-upper,

Thanks again for your input. I sensed from the beginning you were patriotic and sincere.

Eam quite flattered that you picked my comments to make you “finally want to post comments” on Patently-O. I feel special and I will glow happily all day.

You ask:
“Iwould ask you again, because 1 don't think you've ever answered directly, did knowing PTT's identity change whether or not you agreed with him? If you don't want to answer, that's fine

A

too.
1 would happily answer that question if I could, but I cannot as such because I did not read Cisco’s Tricky Rick’s Patent Troll Tracker blob before Dennis outed the scoundrel. I confess, I am
loyal to Patently-O ~ I read no other. However, I read enough comments on Patently-O to figure out that if I had been reading the now defunct PTT blob I would have puked over and over
again.

But by asking your question, you reveal to me that we have been talking at cross purposes — you missed my point.

What Clsco and its henchmen led by Tricky Rick did was DESPICABLE and UNLAWFUL in my opinion.

Public Corporations have responsibilitics that We the People do not have. Public corporations do not have the same rights as do We the People or private entities. While

CaveMan was blasting James Bessen's and Michael J. Meurer 's new book “Patent Failure” published by Princeton University Press on another thread

CaveMan pmvxded a deﬁmuon of pmpaganda wh.lch I wdl reprmt in a minute,

Being me [ must say that, judging from what [ browsed on that thread, Messieurs Bessen & Meurer would have done well to read Philosophy Professor Harry G. Frankfurt's book also
published by Princeton University Press titled, “ON BULLSH-T" (which I cited above) before they piled it in their book. Some people who write books want to write inflammatory stuff that
sells into the current politically correct atmosphere. Such writers tend to be myopic and wittingly or unwittingly miss the bigger picture. If you read “ON BULLLSH-T" you'll see what I mean.
Be that as it may, I believe what Cisco did was even worst than Anonymous Lobbying —

WHAT CISCO DID WAS PROPAGANDIZED ANONYMOUS LOBBYING PRESENTED UNDER THE GUISE OF A “PUBLIC SERVICE.”

CaveMan’s definition of propaganda makes the point eleganty:

“Propaganda is a concerted set of ges aimed at ind] ing the opinions or behavior of large numbers of people. Instead of impartially providing information, propaganda in its most
basic sense presents information in order to influence its audience.”
“...propaganda presents facts selectively to encourage a particular synthesis, or gives loaded ges in order to produce an emotional rather than rational response to the information

presented. The desired result is a change of the cognitive narrative of the subject in the target audience.”
“Posted by: CaveMan | Mar 12, 2008 at 10:16 PM "

To answer your
“Question three: is PTT someone Congress wants to be registered as a lobbyist?”

Absolutely — for all the reasons I've presented.

1 can also respond to your last question
*... did knowing PTT's identity change whether or not you agreed with him?”
this way: I don't cotton to anyone who fans the patent troll inflammatory atmosphere. When I found out truth, the whole truth, [ became increasingly livid as the fraud of what Cisco had

perpetrated sunk in — I believe

'WHAT CISCO DID WAS PROPAGANDIZED ANONYMOUS LOBBYING PRESENTED UNDER THE GUISE OF “PUBLIC SERVICE.”

I must admit, however, that when [ first read the LOBBYING DISCLOSURE ACT OF 1995 1 did not think I could make the case that PTT should have registered in accordance therewith,
But I put pen to paper nonetheless, and as I picked away at it, it eventually became clear as a bell, that YES,

Congress wants Cisco’s propaganda-spreading PTT Tricky Rick to be registered as a lobbyist.

Don't get me wrong, Cisco's Tricky Rick is entitled to say what he wants on Cisco’s PTT blob whether I like it or riot, after all this is America, but it is not entitled to anonymously spread
propaganda under the guise of a public service - to do that Cisco would have had to comply with the LDA.

Like a good patent claim, Congress drafted the LOBBYING DISCLOSURE ACT OF 1995 broadly enough to cover what it wanted to cover to protect We the People from Propagandized
Ancnymous Lobbying presented under the guise of a *Public Service.”

The language of the ACT itself puts it this way:
“Section 2 (3) the effective public disclosure of the IDENTITY and extent of the efforts of paid lobbyists to influence Federal officials in the conduct of Government actions will increase

public confidence in the integrity of Government.” (emphasis added).
cc: CaveMan
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Dear CaveMan,

1 hope you approve of my reprinting some of your material,

‘Thank you for all your posts ~ you are one of the best commenters on Patently-O.

Posted by: Just an ordinary inventor(TM) | Mar 13, 2008 al 10:42 AM

JAOI1 is a hacker paid by the USPTO dogs to screw up this blog.

He's doing a great job. Unless you ignore his pre-pubescent, mono-neuronal diatribes itTl just get worse. He hasn't said anything worth responding to anyway.

Posted by: DudeAbides | Mar 13, 2008 at 12:06 PM

Mr. DudeAbides,

What no 50 cent words this time? Do you get paid to advance such drivel? Is your real name Rick? No, but you got his back? Which is it? Come on, you can tell the truth, we all know.
Posted by: Just an ordinary inventor(TM) | Mar 13, 2008 at 12:34 PM

JAOI wrote

"Here's another BIG thing: If you or [ worked for a $35,000,000,000 corporate giant pushing a well-known anti-American patent system agenda, and you or I set up a Blob specifically for
the purpose of disparaging and defaming a particular class of inventors while lobbying for his or her $35,000,600,000 employer's patent reform agenda, then yes, of &*%#ing course, we
should register under the LDA b te do so ly would be unlawful.”

WHY? Are you saying you anyone who works for a coporation is not entitled to free speech? (Which is not to say, that I believe corporations themselves should be able to fully avail
themselves of the First Amendment - I personally believe treating corparations as persons entitled to Constitutional rights was a huge mistake of the $C)

You seem hung up on who the speaker is and it should not matter if it was the CEO of Cisco. [t was an anonymous blog. Even if Cisco had an official Cisco blog that expressed all the same
beliefs as PTT's, Cisco would not be acting as a lobbyist based upon its blog posts.

Posted by: Lionel Hutz | Mar 33, 2008 at 12:45 PM

Dear Lionel,

Thanks for your comment. Perhaps you can help me find an answer to this question:

If Cisca's Director’s Troll Tracker Blob was OK while it was anonyrhous (at least in the view of some following this thread), why did they have to take it down when it was discovered that
Cisco was behind it?

On February 23rd, Cisco's Director Frenkel said this:

“Why blog anonymously? ... 1 feared that someone would claim to have the patent on blogging, and I might face a retaliatory lawsuit.”

If Cisco Director Frenkel’s statement were truthful, why would there be any need to take down the Blob?

I mean, whatever the consequences of running Cisco’s Blob anonymously may or mayn't be, the damage had already been done. I don't see how the cat being out of the bag could have hurt
anything further?

So why did Cisco take down the Blob?

Posted by: Just an ordinary inventor(TM) | Mar 13, 2008 at 01:06 PM

I'm not really picking up the gauntlet again, JAOL

In response to your questions of 1:06pm, though, I see no suggestion that they HAD to take it down (i.e., involuntarily), If you click on the link to PTT, it says it's anly open to invited readers
now.

If patent infringement was a concern, though, taking down the blog would limit any damages he might have to pay if he was found liable because he's not infringing anymore.

If defamation were a concern, again, taking down the blog might limit damages since the def: y text is no longer out there.
This is what the chilling effect is about. Now, even though PTT may not actually infringe and may not actually be defamatory, he's been silenced because he's justifably afraid of being
SLAPPed. Look up the definition of SLAPP; it goes hand-in-hand with chilling effect. There's something for you to be worried about.

Posted by: gauntlet picker-upper | Mar 13, 2008 at 03:22 PM

Go with it JAOI, you're on a roll my friend. Just watch the gasket pressure. Remember, sometimes saying less is saying more ~ especially in a forur like this where most people are more
than capable of picking up what you're puttin' down. Plus, you don't want to come off as being part of the lunatic fringe.

Posted by: CaveMan | Mar 14, 2008 al 03:19 AM
And, by the way, thanks for the compliment, I am truly flattered.

Posted by: CaveMan | Mar 14, 2008 at 03:21 AM
Thank you CaveMan, I needed that. You are too kind.

And I thank others as well for their courtesies and patience. It’s back to decaf for me.
It reminds me of a fable told to me by a renowned inventor, one of my mentors, back in the 70s, about flying off the handle ~ stop me if you heard it:
A new psychiatrist, Dr. Fried, is assigned to a mental hospital to do periodic examinations of patients to evaluate whether or not they have recovered and are ready for release.

On his first rounds he examines a patient, Mr. Smyth, who has been committed for many years. Mr. Smyth passes with flying colors — Dr. Fried can find no reason Smyth has been
institutionalized for so long and he tells Smyth it will take him a week to arrange for his discharge.

As Dr. Fried is walking to the parking lot to leave for the day, he gets hit in the back of his head with 2 brick. Lying on the ground, barely consclous, Dr. Fried looks up to see Smyth Jeaning
out a window — Mr. Smyth yells, “You won't forget, will you (;0?).”

tesnn

Dear gauntlet picker-upper et al.,

Thanks for addressing my questions, and your word of caution.

1 think our patent world would be in a better place today if Cisco's Director's Blog had been upfront even if 1995's Lobbying Disclosure Act did not require it to do so. I'd like to think you and
others agree about being upfront. Further, I think we are in a better place today now that it is effectively defunct.

1l add one further thought as to why Cisco took down its Patent Troll Tracker Blog - having been exposed for what it really is, it makes Cisco look bad.

Posted by: Just an ordinary inventor(TM) | Mar 14, 2008 at 08:19 AM
"If Cisco's Director's Troll Tracker Blob was OK while it was anonymous (at least in the view of some following this thread), why did they have to take it down when it was discovered that

Cisco wasg behind jt?"
Simple answer - They didn't. They took it down voluntarily. Why? For any of the reasons cited by gauntlet guy or because of simple negative press that would not be good for business.
Pear of frivolous Jawsuits is probably large. Particularly fear of being sued (again) for libel (whether actual libel was committed or not) is probably s large reason behind their decislon.

JW.000020
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Posted by: Lionel Hutz | Mar 14, 2008 at 03:55 PM

Sorry Lionel,

You rationalization doesn't mask the reality of the fact that Frenkel's anonymous shenanigans, which would have been acceptsble if he had been a mere poster on a blog such as this one, rose
to a2 whole nutha level (HNL) when he sponsored a blog that denigrated his opponents in litigation. Remember, every lawyer has a duty to avold an appearance of impropriety. Frenkel has
miserably failed at upholding that duty.

I'm not sure why you are apologizing for TT unless you are Dennis.

Posted by: CaveMan | Mar 35. 2008 at 11:47 AM
CaveMan - A agree with you that as lawyers (and patent agents) we have a duty, inter alia, to avoid any appearance of impropriety.

However, I don't think we have a regime that sees a difference between an attorney posting improper statements on his own blog versus an attorney posting improper statements as
comments to a blog hosted by another person.

Posted by: Denaig Crouch | Mar 15, 2008 at 12:01 PM
~.or something... What [ mean is that why apologize for TT? This blog is different from TT in that the author is not director of IP for a large corporation and, in any case, does not discuss

particular cases,

Posted by: CaveMan | Mar 15, 2008 at 12:03 PM
1 don't know Dennis, [ think there is a big difference. An anonymous poster and a blog sponsor, like you, who is not actively engaged in any particular case can only be providing

commentary.

Posted by: CaveMan | Mar 15, 2008 at 12;09 PM
Cave Man and Just Another Troll are trying to make mud stick to the wall when it won't.

If I'm defending a client in a law suit, there ls absolutely no ethical prohibition against me publishing on the web, in the New York Times, or on Oprah the fact that the complamx was first
marked as filed on one date and then marked as filed on a later, critical date, so long as that allegation is true. And it was true in this case,

There is no ethical issue in TT's post, and there is no defamation. The ethical issue arises in filing complaints for defamation (i.e. SLAPP suits) that are unfounded in fact and law.

Posted by: Barney Rumble | Mar 15, 2008 at 12:40 PM

Guys,

1think “an attorney posting improper statements” anywhere is verboten.

Do you think it falr 10 say 3 given posting may be improper in one venue but not another?

I'm not sure this pertains to anything specific at hand.

vasee

Dear Cisco IP Director Rick Frenkel, Esq:

If memory serves, before you made Cisco's (blasphemous) Patent Troll Tracker blog (PTT) essentially defunct, it was available for free to readers who made an email subscription request (in
similar manner as other blogs do).

Please confirm the following:
In the past, after receiving such requests, you emailed PTT directly to those readers on a regular basis (I will take your confirmation to confirm only this one sentence and not my

characterizations above).
If you do not respond on this thread to my request for confirmation, I will take your lack-of-response for a YES.

trece

Dear Barney Rumble,

I believe you are multiple mistaken or disingenuous or both. That may be understandable if you are actually Rick or are Rick’s friend and or are defending Rick. Of course, it is Just possible
that you are Just a regular guy named Barney Rumble.

Rick ig in my opinion, for what it may be worth, guilty of more than one tort, and he ought to confess and own up to his and Cisco’s predicament; let's face it, they (Rick & Cisco) arein, as
Everett (George Clooney) said in “O Brother, Where Art Thou?,” “We're in a tight spot.”

I'd suggest that you click and read (or re-read) the Complaint link on this:

hitp://www.patentlyo.com/patent/2008/03/patently-o-bi-3.html

This is Jaoi(TM) and ] approved this message and, God willing, I'll have more.

Posted by: Just an ordinary inventor(TM) | Mar 15, 2008 at 01:03 PM
per se verboten.

Posted by: Just an ordinary inventor(TM) | Mar 15, 2008 at 01:06 PM
Dear Cisco IP Director Rick Frenkel, Esq:

To be fair, before responding or not responding, you may want to consider this:
http:/lobbyingdisclosure house.gov/Ida.pdf
Here're some excerpts for your convenience:

“SEC. 2. FINDINGS.
The Congress finds that—

(3) the effective public disclosure of the identity and extent of the efforts of paid lobbyists to influence Federal officials in the conduct of Government actions will increase public confidence
in the integrity of Government.

SEC. 3. DEFINITIONS.

(8) LOBBYING CONTACT.—
(A) DEFINITION.—The term “lobbying contact” means any oral or written communication (including an electronic communication) to a covered executive branch official or a covered

legislative branch official that is made on behalf of a client with regard to—
(i) the formulation, modification, or adoption of Federal legislation (including legislative proposals);
(ii) the formulation, modification, or adoption of a Federal rule, regulation, Executive order, or any other program, policy, or position of the United States Government;

JW.000021
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(B) EXCEFTIONS.—The term “lobbying contact” does not include a communication that is—

(if) made by a representative of a media organization If the purpose of the communication is gathering and disseminating news and information to the public;

(iil) made in & speech, artide, publication or other material that is distributed and made available to the public, or through radio, tel cable television, or other medium of mass
communication;”

Please note that Congress Found and articulated with particularity in their Findings that
“the effective public disclosure of the IDENTITY and extent of the efforts of pald lobbyists to influence Pederal officials in the conduct of Government actions” (emnphasis added}

was an inherent function of their Lobbying Disclosure Act of 1995.

On a personal note, please understand that I take no pleasure whatsoever in being the bearer of ill tidings, to the contrary ~ my heart goes out to you and your family. When I am troubled, I
recall my Confirmation Psalm, Psalm 23, and I remember that tomorrow is another day.

Posted by: Just an ordinary inventor(TM) | Mar 15, 2008 at 01:41 PM

“There is no ethical issue in TT's post, and there is no defamation. The ethical issue arises in filing complaints for defamation (i.e. SLAPP suits) that are unfounded in fact and law.”

Yup.

But let's all watch together as facts and history once again steamroll CaveMan and JAO! into whining pancakes, with extreme prejudice.

Posted by: Malcolm Mooney | Mar 55. 2008 at 02:40 PM

“1 got a couple of anonymous emails this moming, pointing out that the docket in ESN v. Cisco . . . had been altered. One email suggested that ESN's local counsel called the EDTX court
clerk and convinced him/her to change the docket to reflect an October 16 filing date, rather than the October 15 filing date. I checked, and sure enough, that's exactly what happened - the
docket was altered to reflect an October 16 filing date and the complaint was altered to change the filing date stamp from October 15 to October 16. Only the EDTX Court Clerk could have
made such changes. . . . This is yet another example of the abusive nature of litigating patent cases in the Banana Republic of East Texas.”

That's not, to paraphrase, "merely noting dates on a filing". That is publicly suggesting that opposing counsel engaged in & conspiracy with a court clerk to alter a court record for opposing
counsel’s benefit.

Posted by: Clive Penster | Mar 15, 2008 at 02:42 PM

The first page of the Electronic Copy from ECF, as originally posted, shows the following header:

Case 5:07-cv-00156-DF-CMC Document 1-1 Filed 10/15/2007 Page 1 of 6

OK, if someone is changing dates on the court's computer system, the appropriate law enforcement investigators should be figuring out why, and also determining if anyone was provided
anything of value to effect such a change. Even if the issue Is moot as between the parties In the original filing.

Daylight savings time didn't end until November 2007, and provides no excuse for a change between 10/15 and 10/16.

On the other hand, if I file a case in Denver at 10:01 PM on Monday night, the patent HAS actually already issued at 12:01 AM on Tuesday in the time zone of the USPTO. Why, as a plaintiff,
should I be prejudiced as to forum possibility if I live in Hawaii or Alaska....??? Shouldn't the LOCAL court ACCEPT my filing 2s TIMELY, i.e., accept that such a filing IS after ISSUE of the
US Patent ?

Posted by: BentwatecBlitzers | Mar 15, 2008 at 04:03 PM

“That's not, to paraphrase, "merely noting dates on a filing". That is publicly suggesting that opposing counsel engaged in a conspiracy with a court clerk to alter a court recard for opposing
counsel's benefit.*

Exactly

If every defendant’s legal counsel gets anonymous web blog and starts making public suggestions and false allegations about the gross misconduct of the opposing party's councel, then this
whole trial thing becomes a mess...

Such behaviour must be penalized, maybe by disbarring Frenkel..

But then again, he's just a little puppet, a scapegoat for Mark Chandler & Co.

Posted by: angry dude | Mar 15, 2008 21 04:38 PM.
“publicly suggesting that opposing counsel engaged in a conspiracy with a court clerk to alter a court record for opposing counsel's benefit.”

Qooooh, that's like the worst thing evah!!! Mommy, mommy, that anonymous blog guy suggested something and I got a tummy ache because of it!!!] Waaaahh!111l Waaaahtti111
Judge, please make me whole again.

/whining SLAPP suit filer off

Posted by: Maleolm Maoney | Mar 15. 2008 at 30:23 PM

“If every defendant's legal counsel gets anonymous web blog and starts making public suggestions and false allegations about the gross misconduct of the opposing party’s councel, then this
whole trial Lhing becomes a mess..."

/ridiculous chicken little freak off

Posted by: Malcolm Mooney | Mar 15, 2008 8t 10:29 PM

Mocney you still seem to have some kind of preoccupation with smackdowns and steam rollers. These issues are far from slam dunks. If everything was so self evident, as you would have us
all believe it is to you, then why are you even reading this blog, much less posting on it. Why don't you just take your place at the exalted Throne of all Mankind and for that matter Rule of the
Cosmos? Oh wait, because you are just ancther bag of flesh and bones with a pulse and a few ldeas bouncing around in your head, with access to a keyboard and the Internet like the rest of
us. Get over yourself.

Posted by: CaveMan | Mar 16, 2008 at 04:21 AM

Isn't there a link here, between Patent Reform (apportionment of damages) and the frivolous law suits against the Troll Tracker, namely, the task of disposing of law suits justly? Damages
should be proportiouate, and those who bring frivolous law suits should suffer some sanction. There should be 2 mechanism that tries to ensure that 1) precious court resources are used
judiciously and 2) the law should minimise in aggregate the harm that people do to each other. Innocent victims of the popular press do suffer huge damages. That's not fair. Otherwise, I'm
with Mooney. [ don't see why the court should award Ward any damages at all. The only individuals interested in the Ward suit are other hard-bitten lawyers, who are quite capable of
assessing the TT blog content with the appropriate degree of worldly-wise scepticism.

Posted by: MaxDrei | Mar.16, 2008 st 06:26 AM
Here's the Thing:
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AMERICA'S STRONG PATENT SYSTEM (“our System") has been on Public Trial for years, and to date our System has suffered dramatic and fundamental loses:

(i) Traditional ngths of patents previously issued by the PTO have been eroded.
(ii) Currently, the PTO is rejecting more patent applications than ever in its history.

This much damage has been done. These are FACTS, and they are not in dispute.

The “JURY POOL" and those SITTING ON THE BENCH IN JUDGMENT of America’s Strong Patent System have been / are comprised of:
(i) We the People; especially We IP People;

(i) Executive Branch People (e.g., PTO) (and their staffs);

(iii) House and Senate People (and their staffs);

(iv) Judges of the Supreme Court, Federal Circuit and District Courts (and their stafls);

(v) Government wannabe People, thoze running for office and vying for government positions; and

(vi) News media People, comprised of reporters publishing on the Internet, TV, Newspapers (e.g., the NYT and Washington Post) and books.

Our System's jury pool had been tampered with, and those sitting on the Bench have been anonymously influenced by conjured-up pejorative patent troll talk propaganda®. Hill & Knowlton
or Burson-Marsteller could not have done a better job at rigging the outcome.
Under The Lobbying Disclosure Act of 1995 ALL American People were/are entitled to know WHO was/is LOBBYING for WHAT.

To suggest otherwise ig to ignore our nation’s Lobbying DISCLOSURE Act of 1995 (*LDA"), to wit, this statement is from the United States Senate:

DILp://www zgov/referen releren

“LOBBYING
“Lobbying is the practice of trying to persuade legislators to propose, pass, or defeat legistation or to change existing laws. A lobbyist may work for a group, organization, or industry, and
presents information on legislative propasals to support his or her clients’ interests.

THE LOBBYING DISCLOSURE ACT OF 1995 establishes criteria for determining WHEN AN ORGANIZATION OR FIRM SHOULD REGISTER THEIR EMPLOYEES AS LOBBYISTS.
Lobbyists register with the Senate Office of Public Records.” (emphasis added) This is a PACT, and it is not in dispute.

In CONCLUSION:

Anyone in Violation of the LDA should be investigated.

Anyone contributing to tampering with the jury pool and anonymously influencing those sitting in judgment should be held accountable to We the American People.

* CaveMan’s definition of propaganda hits the mark:
“Propaganda ls a concerted set of aimed at infl ing the opinions or behavior of large numbers of people. Instead of impartially providing information, propaganda in its most

basic sense presents information in order to influence its audience.”
“...propaganda presents facts selectively to encourage a particular synthesis, or gives loaded messages in order to produce an emotional rather than rational response to the information
presented. The desired result is a change of the cognitive narrative of the subject in the target audience.”

Posted by: Just an ordinary inventor(TM) ) Mar 16, 2008 at 11;01 AM
Seems to me that Just Another Troll and Cave, and apparently Ward, are having trouble grasping one basic but important issue: truth is an absolute defense tc defamation.

Everything TT said in that post is verifiably true except for the Banana Republic slam, which is non-actionable opinion. The documents were marked Oct15 and the clerk changed the date to
Oct16. End of story. End of liability.

Unfortunately, not the end of SLAPP, because the purpose of SLAPP is to shut up honest comment and criticism.

Now that Ward has filed in daddy's court, the SLAPP effect is multiplied, probably without risk of sanctions. What's the chances of getting sanctioned in a district where your daddyisa
judge? I'd like to see the statistics on that.

This is disgusting. It should also be sufficient reason to transfer venue to Calif. or wherever the defendants are.

Posted by: Sofa King Appalled | Mar 16, 2008 at 08:24 PM

"What's the chances of getting sanctioned in a district where your daddy is a judge? 1'd like to see the statistics on that.”

Be carefult!!!! According to JAOI and Co., this disturbing i do regarding a conspi b 2 judge and his son could cause one or both of the two men to rend his garment as he
imagines a mild stain upon his otherwise gleaming reputation.

Sewing that ripped fabric could cost upwards of twenty five bucks, even mare if its satin underwear.

Posted by: Malcolm Mooney | Mat 17, 2008 a ©3:09 AM
Well, the statistics I was referring to will work out something like the following — with wild numbers here.

The proportion of lawyers who have a parent on the bench — say, 1:50,000? — times the proportion of lawyers sanctioned per year ~ say, 1:1000? — equals a probability of 1 in 50 million.
Slim.

Posted by: Sofa King | Mar 17, 2008 at 03:48 AM
Dear Sofa King & Malcolm Mooney,

Nice picture postcard photo of youse two together, only I'm confused - you can't both be on the right?
bttp://howappealing.Jaw.com/TexarkanaPostOfficeAndCourtHouse pdf

Who of youse two is holding the reins?

Happy Saint Patrick’s Day

Posted by: Just an ordinary inventor(TM) | Mar 17, 2008 at 08:14 AM
Also to Sofa King Appalled, I am sofa king happy to direct you to Michael Smiths EDTX blog who has explained the date issues in the context of routine EDTX practice. Truth apparently will

not be a defense here.

Posted by: CaveMan | Mar 17, 2008 at 10:28 PM
Cave

Wha those ine EDTX proced ain?
t were routine ures ag JW, 000023
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Pre-file the civil cover sheet before midnight, then wait until 1 minute after midnight to file the i laint, then wait for the patent you are enforcing to issue sometime later in
the day, then call the clerk and tell him to adjust the filing dats. Then, if anyone complains or questions what happened. SLAPP them.

This is “routine EDTX practice?”
Irefer youback to TT's about 3 B Republi
Rick, Dennis, Smith, Gary Odom and others have provided a valuable public service in throwing light on these “routine practices.” Your assistance is appreciated, too.

Posted by: Sofa King | Mar 18, 2008 at 09:36 AM
“Also to Sofs KingAppdbd.IammhnghappylodlnctyoutoMtchaelSmmnEDTXbb‘whohnuplancdtmdaubssueﬂntbeomtmofrommem;mcum

The link is:

Posted by: (fiveFenster | Mar 18, 2008 at 10:25 AM
Greetings Citizens of the [P community et al.,

Hear Ye, Hear Ye Here's the Thing:

YES, it makes a material difference WHO is saying WHAT.

It almost can go without saying that one must, of course, Consider the Source:

www.springerlink.com/content/p415141238vo0502

The very purpose behind of the passing of THE LOBBYING DISCLOSURE ACT OF 1995 was —

DISCLOSURE of WHO is LOBBYING for WHAT.

When executives, comprising the IP Director et al., of a Fortune 100 public company like CISCO SYSTEMS Inc. (“CISCO") email their biased carporate lobbying agenda, i.e., Pejorative
Patent Propaganda,* in the guise of “Patent Troll Tracker blog” anonymously and repeatedly to one or more executive branch or legislative branch officlal(s) for years, all the while purposely
promoting the public perception of Patent Troll Tracker as presenting a “public service,” I say, PUBLIC et al. BEWARE.

As discussed in detail in this comment (above) on this link,

www.patentlyo.com/patent/2008/03/troll-tracker-d. htmi#comment-107184872

— AMERICA'S STRONG PATENT SYSTEM (“our System™) has been on Public Trial for years, and to date our System has suffered dramatic and fundamental loges:
(i) Traditional strengths of patents previously issued by the PTO have been eroded.
(ii) Currently, the PTO is rejecting more patent applications than ever in its history.
This much damage has been done. These are FACTS, and they are not in dispute —

To me, Jaoi, it has become clear, unmistakable, unambliguous and even self-evident that, by operating Patent Troll Tracker blog anonymously for years, CISCO accomplished its lobbying
mission (I wonder if Rick got a bonus last year {;-?) —

CISCO effectively poisoned the jury pool trying, and those sitling in judgment of, America’s Strong Prestigious Premier Patent system ~ historically, our System had been the envy of all the
world's self-employed independent inventors and entrepreneurs.

Who ¢an now deny that CISCO materially contributed to the major deconstruction of the American patent system in violation of the LOBBYING DISCLOSURE ACT OF 1995, and that CISCO
should be held accountable to We the American People, and that that is a large part of why CISCO took down the blog after it was discovered who was anonymously operating that now-
defunct blasphemous blog.

* CaveMan's definition of propaganda tells it like it is:

“Propaganda is a concerted set of aimed at influencing the opinions or behavior of large numbers of people. Instead of impartially providing information, propagands in its most
basic sense presents information in order to influence its audience.”

“..propaganda presents facts selectively Lo encourage a particular synthesis, or gives loaded messages in order to produce an emotional rather than rational response to the information
presented. The desired result is a change of the cognitive narrative of the subject in the target audience.™

tERES

This is Jaol(TM) and ] approved this message, and my religlous advisor for the past thirty-seven years has been a saint-like Jamaican lady with & heart of gold who has been an integral part
of my family raising my two children teaching family values, love and forgiveness to all.

Posted by: Just an ordinary inventor(TM) | Mar 19, 2008 at 10:19 AM

Sorry sofa king, I am not an EDTX practioner or a Texas attorney for that matter, I am telling you what is posted on the EDTX blog. But can you tell me what is so backward about conducting
administrative preparation for a substantial filing in advance? If anything, to me, it shows a certain amount of diligence. Sort of the opposite of laches don't you think?

Posted by: CaveMan | Mar 19,2008 at 10:30 AM
...or much of a speller for that matter. Practitioner that is.

Posted by: CaveMan | Mar 19, 2008 at 10:32 AM
But Ido know one thing:

Vigilantibus non dormientibus @quitas subvenit.

Posted by: CaveMan | Mar 20. 2008 at 12:01 AM
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*TROLL TRACKER SUED*

"I am altering the deal. Pray | don't alter it any
further”

- Darth Vader, Empire Strikes Back (1980)

John Ward v. Cisco Systems, Inc. (2007-2502-A), 188th District,
Gregg County Texas

On February 27, John Ward filed a complaint in district court
alleging defamation against Richard Frenkel (aka the Patent Troll
Tracker) and Cisco. According to the complaint:

On or about October 18, 2007 Defendant Frenkel
made statements to the effect that Plaintiff had
conspired with others to alter the filing date on a
civil complaint that Plaintiff filed on behalf of
Plaintiff's client in Federal Court in the Eastern
District of Texas, Marshall Division. Defendant
alleged that Plaintiff had engaged in this felonious
activity in order to create subject matter
jurisdiction against the defendant named in the civil
complaint. The defendant in the civil complaint was
Cisco Systems, Inc., which also happened to be
Defendant Frenkel's employer.

* % &

As a direct and proximate result of Defendant
Frenkel's false and defamatory statements, the
Plaintiff has endured shame, embarrassment,
humiliation, and mental pain and anguish.
Additionally, the Plaintiff has and will in the future
be seriously injured in his business reputation, good

http://271patent.blogspot.com/2008/03/troll-tracker-sued.html
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name, and standing in the community, and will be
exposed to the hatred, contempt, and ridicule of the
public in general as well as of his business
associates, clients, friends, and relatives.
Consequently, the Plaintiff seeks actual damages in
a sum within the jurisdictional limits of this Court.

Read/download a copy of the complaint here (link)

Reports are starting to come in from the blogosphere:
- The Prior art Blog (link)

- Robert Ambrogi (link)

- Legal Pad (Cal Law) (link)

- Legal Satyricon (link)

UPDATE: The 271 Blog received the following statement from
Cisco:

“The parties have mutually agreed to make no comment on the
lawsuit in question at this time. That said, we would like to
underscore that the comments made in the employee’s personal
btog represented his own opinions and several of his comments
are not consistent with Cisco's views. We continue to have high
regard for the judiciary of the Eastern District of Texas and
confidence in the integrity of its judges.”

Posted by Two-Seventy-One Patent Blog at 8:32 PM

Labels: litigation, Patent Troll Tracker
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*DISCLAIMER* - This site is a personal blog and is to be used for informational purposes only. This is not legal advice, and the
posts contained on this site do not create an attorney-client relationship. The views expressed on this blog are those of the
author only, and should not be attributed to any past or present employers or clients.
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Patent Troll Tracker Litigation Update

Joe Mullin, reporter at IP Law & Business magazine and author of
the Prior Art Blog has sorne additional information on the
Ward/Albritton lawsuit against Frenkel and Cisco (see 271 Blog
post below). As many have noticed already, the Ward

complaint "making the rounds” is an amended complaint.
According to the the case docket in Gregg County District Court
(link), the case was originally filed as John Ward, Jr. v. John Doe
et al. on Nov. 7, 2007, and it is presumed that the complaint was
filed with the notion of deposing someone at Google, who
oversees the Blogger.com sevice used by Frenkel.

Since filing the complaint, the timelines are as follows:
Jan. 24: Petition to depose granted.

Feb. 23: Troll Tracker is revealed to be Rick Frenkel, an P
director at Cisco Systems.

Feb. 27: Ward Jr. filed an amended complaint claiming
defamation against Cisco and Frenkel.

March 3: Eric Albritton files a separate complaint against Cisco
and Frenkel,

This is going to be an interesting case to watch. According to Joe,
there appear to be some discrepancies in the Troll Tracker posts
that are alleged to contain the defamatory statements. The
original post-in-question was changed by Frenkel after receiving
additional information from a reader. Frenkel acknowledged those
changes when they were made. However, only the original post
was submitted to the court. Read Joe's post in its entirety here.

Also, as noted by Dennis at Patently-O, the PACER filing
information still reflected that the case had been originally filed
on the 15th, but the PACER complaint filing date now indicated
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October 16 (see here and here).
Posted by Two-Seventy-One Patent Blog at 7:44 AM
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*DISCLAIMER” - This site is a personal blog and is to be used for informational purposes only. This is not legal advice, and the
posts contained on this site do not create an attorney-client retationship. The views expressed on this blog are those of the
author only, and should not be attributed to any past or present employers or clients.
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The Prior Art

One reporter's notes on the IP beat

March 12, 2008
Ward Jr. may have pursued Troll Tracker for months

Following up on the recent demise of the popular and controversial Troll Tracker
blog: I've read T. John Ward, Jr.'s defamation complaint (link) against Patent Troll
Tracker, thanks to Patently-O and the Zura 271 blog. Readers should note that it's
an amended complaint. According to the case docket in Gregg County District
Court (link), the case was originally filed as John Ward, Jr. v. John Doe et al. on
Nov. 7, 2007, as a petition to depose someone at Google. I'm guessing that the goal
was to discover Troll Tracker's identity. (Google hosted the anonymous blog.) Since

then:

Jan. 24: Petition to depose granted.
Feb. 23: Troll Tracker reveals himself as Rick Frenkel, an IP director at Cisco Systems.
Feb. 27: Ward Jr. filed an amended complaint claiming defamation against Cisco and Frenkel.

March 3: Eric Albritton files a separate complaint against Cisco and Frenkel. I have not seen this one. (link to
docket)

The two posts Ward objects to are dated Oct. 17 and Oct. 18 of last year; those posts are printed out and attached to
the end of his complaint. If those printouts are accurate, Frenkel edited the language of his Oct. 18 post at some
point, and acknowledged doing so; the language in the Ward Jr. complaint differs from my version, which I saved
on Feb. 25, 2008.

The first two paragraphs of the Oct. 18 are the same in both the complaint and my copy:

I got a couple of anonymous emails this morning, pointing out that the docket in ESN v. Cisco (the Texas
docket, not the Connecticut docket), had been altered. One email suggested that ESN’s local counsel called the
EDTX court clerk, and convinced him/her to change the docket to reflect an October 16 filing date, rather than
the October 15 filing date. I checked, and sure enough, that’s exactly what happened — the docket was altered
to reflect an October 16 filing date and the complaint was altered to change the filing date stamp from October
15 to October 16. Only the EDTX Court Clerk could have made such changes.

Of course, there are a couple of flaws in this conspiracy. First, ESN counsel Eric Albritton signed the Civil

Cover Sheet stating that the complaint had been filed on October 15. Second, there’s tons of proof that ESN
filed on October 15. Heck, Dennis Crouch may be subpoenaed as a witness!

Here's the end of the Oct. 18 post per the Ward complaint (emphasis mine):

You can’t change history, and it’s outrageous that the Eastern District of Texas may have, wittingly or
unwittingly, helped a non-practicing entity to try to manufacture subject matter jurisdiction. This is yet
another example of the abusive nature of litigating patent cases in the Banana Republic of
East Texas.

(n.b.: don’t be surprised if the docket changes back once the higher-ups in the Court get wind of this, making
this post completely irrelevant).

And here's the end of my version (emphases mine):
JW.000052
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You can’t change history, and it’s outrageous that the Eastern District of Texas may have, wittingly or
unwittingly, helped a non-practicing entity to try to manufacture subject matter jurisdiction. Even if this
was a "mistake,” which I can't see how it could be, given that someone emailed me a printout
of the docket from Monday showing the case, the proper course of action should be a motion
to correct the docket.

(n.b.: don't be surprised if the docket changes back once the higher-ups in the Court get wind of this, making
this post completely irrelevant).

EDIT: You can't change history, but you can change a blog entry based on information
emailed to you from a helpful reader.

So it looks like he got some more evidence and scaled down the tone a notch. Either way, it hardly sounds
defamatory to me.

For the Oct. 17 Troll Tracker post, the version in the lawsuit matches my version exactly. You can read the relevant
parts of that in my earlier post about Troll Tracker's demise, and Cisco's response.

Patently-O has links to other coverage, and the clearest description of the events at issue in the Ward v. Frenkel
lawsuit, which involves the filing date of the ESN v. Cisco lawsuit. (link) If this is defamation... I don't even know
where to begin. Ward files patent infringement lawsuits one minute after the stroke of midnight, and then sues
when people think he filed a day too early? Obviously, this could have been cleared up without a lawsuit, but Ward
Jr. hasn't been too communicative (he's never returned my calls, including one yesterday afternoon). The original
complaint really was time-stamped 10/15, as noted on Patently-O, which would mean Ward's patent gun was
shooting blanks.

Posted at 01:12 AM in Eastern District of Texas, Patent Troll Tracker, Patents | Permalink

TrackBack

TrackBack URL for this entry:
http://www.typepad.com/t/trackback/2702122/27019456
Listed below are links to weblogs that reference Ward Jr. may have pursued Troll Tracker for months:

;) a apers from Chicago IP Litigation Blog
There has been a lot of coverage of Troll Trackers recen’dy disclosed identity.* Troll Tracker ended his anonymity a few weeks
ago and now faces a libel law suit along with his employer, Cisco, based upon statements he made about a case involving Cisc...
R ore

Tracked on March 17, 2008 at 03:25 AM
» Northern District & IP News: Pro Bono & Patent Reform from Chicago IP Litigation Blog

Tomorrow I will be back to case analysis, but there is some Northern District news and some excellent IP and litigation blog
posts worth reading, here they are: Ninth Annual Pro Bono and Public Interest Awards -~ The Northern District and the

Federal ... [Read More]
Tracked on March 18, 2008 at 03:18 AM

Comments
My guess is the "helpful reader” may have later sued him. :-) JW.000053
Posted by: real anonymous | March 13, 2008 at 06:38 AM

Can someone please explain: Where’s the defamation? What damage do the plaintiffs specifically claim? Nothing in the snippets
that I've read on this case appears to be anything close to defamation.

Instead, it appears to be just another harassment lawsuit — one of those where some greedy little grunt casts a line to see if he

http://thepriorart.typepad.com/the_prior_art/2008/03/ward-jr-may-hav.html
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can force a settlement over litigation.

It's that same wrong-minded thinking in Gibson’s lawsuit over Activision (and now expanded to include Walmart, Target,
Amazon, GameStop, K-Mart, and Toys R Us).

This stupidity makes me yearn (hope upon hope) for some legislative or regulatory leadership to put an end to these
shenanigans because that giant sucking sound is the effect this abominable lawsuits on U.S. innovation.

And no, I'm not an employee, spouse, friend, business partner, etc. of any of the named defendants.
Posted by: Doug van Amap | March 24, 2008 at 05:29 PM

The comments to this entry are closed.
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Ton Softwaro Giauo

SelEehanatie In the COUNTY COURT AT LAW #2
Eearehiiype Gregg County, Texas
Cause No. 2008-481-CCL2

ALBRITTON, ERIC M. VS. CISCO SYSTEMS INC
& RICHARD FRENKEL

Filed on 03/03/2008
Case Type: DEFAMATION
Current Status: Filed

Defendants Defendant Attorneys

Cisco Systems Inc
B/S REGISTERED
AGENT
PRENTICE HALL
CORPORATION
SYSTEMS

701 BRAZOS
STREET STE 1050
AUSTIN, TX 78701

Frenkel, Richard
170 W TASMAN
DR.

M/S SJC-10/2/1
SAN JOSE, CA
95134-1700

Plaintiffs Plaintiff Attorneys

Albritton, Eric M Holmes, James A
605 SOUTH MAIN ST, SUITE 203
HENDERSON, TX 75654

Events and Orders of the Court
03/14/2008 LETTER

JW.000055
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03/14/2008 NOTICE OF FILING
03/14/2008 DEF/ORIGINAL ANSWER
03/10/2008 CIT RET REGISTER MAIL
03/03/2008 Jury Trial Requested
03/03/2008 JURY DEMAND
03/03/2008 PLNTF'S/ORIG/PETITION

Copyright © 1997 The Software Group. All rights reserved.
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in the 188th District Court
Gregg County, Texas
Cause No. 2007-2502-A

WARD JR., JOHN VS. DOE, JOHN ET AL

Filed on 11/07/2007

Case Type: PETITION TO CONDUCT
DEPOSITION UNDER RULE 202

Current Status: Filed

Defendants

Doe, John

B/S CORPORATION
SERVICE COMPANY
DBA CSC-LAWYERS
INCORPORATING
SERVICE COMPANY
701 BRAZOS ST. STE
1050

AUSTIN, TX 78701

Google Inc

B/S CORPORATION
SERVICE COMPANY
DBA CSC-LAWYERS
INCORPORATING
SERVICE CO

701 BRAZOS ST
SUITE 1050
AUSTIN, TX 78701
Cisco Systems Inc
B/S PRENTICE HALL
CORP. SYSTEM

701 BRAZOS ST.
#1050

AUSTIN, TX 78701

Frenkel, Richard

Defendant Attorneys

JW.000057
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170 W TASMAN DR.
M/S SJC-10/2/1
SAN JOSE, CA 95134-

1700
Plaintiffs Plaintiff Attorneys
Ward Jr., John Patton, Nicholas H
4605 TEXAS BLVD
TEXARKANA, TX 75503
Hearings

01/24/2008 Thursday ~ 1:.00pm Motion to Compel

Disposition Party Name
03/13/2008 - Order Of FRENKEL, RICHARD
Dismissal

03/13/2008 - Order Of CISCO SYSTEMS INC.
Dismissal

Judgment Party Name
03/13/2008 FRENKEL, RICHARD
03/13/2008 CISCO SYSTEMS INC.

Events and Orders of the Court
03/19/2008 NOTICE OF JUDGMENT
03/13/2008 ORDER FOR NON-SUIT
03/13/2008 NOTICE OF NONSUIT
03/07/2008 CIT RET REGISTER MAIL
03/07/2008 CIT RET REGISTER MAIL
02/27/2008 PL/1ST AMEND/ORIG/PET
01/24/2008 ORD/GRANTING MOTION
01/22/2008 NOTICE RETURN REG MAIL
01/10/2008 NOTICE OF HEARING
01/10/2008 LETTER

11/26/2007 CIT RET REGISTER MAIL
11/19/2007 CIT RET REGISTER MAIL
11/07/2007 PLNTF'S/ORIG/PETITION

Copyright © 1997 The Software Group. All rights reserved.
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