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United States District Court,
W.D. Arkansas,
Fayetteville Division.
WAL-MART STORES, INC., Plaintiff
v.
Dr. Nicholas S. VIDALAKIS, et al, Defendants.
No. 5:07-MC-00039-RTD.

Dec. 28, 2007.

Marshalt 5. Ney, Mitchell, Williams, Selig, Gates &
Woodyard, PLLC, Rogers, AR, for Plaintiff.

Fritz Berckmueller, Calfee, Halter & Griswold, LLP,
Cleveland, OH, John M. Scott Keisling, Fayetteville,
AR, for Defendants.

ORDER

IAMES ROSMARSUHEWSK T District Judge.

*1 Before the court is the Plaintiff's Motion to Quash
subpoenas and Motion for Protective Order (Doc. 1)
filed October 24, 2007. The Plaintiff has filed a Brief
(Doc. 2) and the Defendants have filed a Response.

Background:

On March 7, 2006, Developers Diversified Realty
Corp (DDR) filed a declaratory action lawsuit in the
United States District Court for the Norther District
of Ohio, Eastern Division against Dr. Nicholas S.
Vidalakis, et al. (Developers Diversified Realty Corp.
v. Dr. Nicholas S. Vidalakis, et al, 1:06-cv-0234) The
Defendants filed a counterclaim against DDR.

Pursuant to a gain sharing agreement between DDR
and Vidalakis, DDR was to develop and sell three
certain properties to Wal-Mart. Vidalakis claims that
DDR manipulated the allocation of the sales proceeds
to avoid paying the Vidalakis' their fair share of the
Earn-Out Agreement.

Vidalakis contends that “transactions with Wal-Mart
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permeated DDR's development of the Earn-Out
Properties and created real opportunities for DDR to
shift value and profit away from the Earn-Out Prop-
erties (where DDR would be obligated to share the
gain and into other DDR owned properties unbur-
dened by the Earn-Out Agreement (where it could
retain the entire value for itself). Accordingly, De-
fendants seek to assess the customary practices and
various real property transactions between DDR and
Wal-Mart that occurred during the relevant time peri-
ods of the transactions between DDR and Wal-Mart
at the Earn-Out Properties, 1998-2002". See Respon-
dents' Opposition to Wal-Mart Stores, Inc.'s Motion
to Quash Subpoenas Duces Tecum and for Protective
Order, page 5.

The Defendants have identified at least six other real
property transactions between DDR and Wal-Mart
during the relevant time periods that they contend are
relevant to the Earn-Out Properties. See Respondents’
Opposition to Wal-Mart Stores, Inc.'s Motion to
Quash Subpoenas Duces Tecum and for Protective
Order, page 6. The subpoenas seek documents and
testimony relating to these shopping centers/locations
along with the Earn-Out Properties. The Defendants
seek to depose Wal-Mart, pursuant to a Rule 30(b)(6)
deposition, and three Wal-Mart employees, i.e. Chris
Callaway, Robert Bray and Karen Roberts. The De-
fendant contends that all three of the Wal-Mart em-
ployees were directly and personally involved in one
or more of the DDR transactions and have personal,
non-privileged information regarding the transac-
tions.

Wal-Mart contends that the subpoenas should be
quashed as to Ms. Roberts and Mr. Bray because of
the apex doctrine, that the subpoenas are overly
broad, unduly burdensome and seek information that
is neither relevant nor reasonable calculated to lead to
discovery of admissible evidence, the subpoenas seek
Wal-Mart's confidential, proprietary business infor-
mation and that the attorney-client privilege pre-
cludes Ms. Roberts from testifying.

Discussion:

(a) Wal-Mart first contends that the court should
quash the subpoena for Ms. Roberts and Mr. Bray
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because of the apex doctrine. The “ apex doctrine”
protects high-level corporate officials from deposi-
tion unless (1) the executive has unique or special
knowledge of the facts at issue and (2) other less bur-
densome avenues for obtaining the information

sought have been exhausted. See i Don fno v

Colepn Co Jne 2005 WL 3776333 41 %3

(D Kag, 20051, This doctrine is normally aimed at
high level decision makers who have no particular
direct knowledge of the facts pertaining to the pal

ticular lawsuit. For example, in
Sav, & Loan Assn oy FHER 6 FRD 610

(2001983 a case in Wthh plaintiffs sought
deposition testimony of several high-level agency
administrators, the court held that when a party seeks
to depose high-level decision makers who are re-
moved from the daily subjects of the litigation, the
party must first demonstrate that the would-be depo-
nent has “unique personal knowledge” of the matter
inissue. Haine v Goneral Motors Corp 141 PRI
D2 T MDY Afa 1991

*2 Fed R.CIv P, 20i¢1 provides that the Court may,
upon a showing of good cause, “make any order
which justice requires to protect a party or person
from annoyance, embarrassment, oppression, or un-
due burden or expense.” The court certainly recog-
nizes that taking depositions of high level corporate
employees has the potential for abuse and that the
court should be attune to that potential. /ofei/ v
Hermandez 216 FRD. 169 173 (MIDINC

This is not a case where a personal injury plaintiff is
seeking to depose the CEO of Chrysler Corporation
Mulvey v Chrvsler Corp G PR Sod 366

Wzméwwygj) or where a policy holder was suing for
improper denial of a claim and sought to depose a
high level executive. ( /s v m e ns. Co, 216
PR SIS STE-319 0N D Okla 200%)),

It appears in reviewing the emails and letters attached
to the Response filed by the Defendant that Ms. Rob-
erts and Mr. Bray had significant direction and input
into the various real estate transactions. See Respon-
dents' Opposition to Wal-Mart Stores, Inc 's Motion
1o Quash Subpoenas Duces Tecum and for Protective
Order, Exhibits D-H. Ms. Roberts is the Real Estate
Manager for Wal-Mart and evidently a decision
maker concerning many aspects of the contracts with
DDR. (Exhibit E) The Crystal River project and the
Pensacola Florida project was executed by J. Robert
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Bray and attested to by Karen Roberts. (Exhibit F)
These contracts involved large sums of money as
well as complex issues and these two witnesses may
have unique and necessary information concerning
these contracts and how they relate to the contracts at
issue. Wal-Mart has provided the affidavit of J. Chris
Calloway which states that he is primarily responsi-
ble for the oversight of Real Estate Managers and that
Robert Bray and Karen Roberts are “generally” not
involved in the negotiations or the details of the
transaction. (Doc. 12, Exhibit 2, page 2) The same
affidavit acknowledges that Karen Roberts may be
involved in transactions at a “high level”. The affida-
vit of Mr. Calloway does not dissuade the court that
the Robert Bray and Karen Roberts may have knowl-
edge that Mr. Calloway does not possess.

(b) Wal-Mart next contends that the subpoenas are
overly broad, unduly burdensome and seek informa-
tion that is neither relevant to the underlying lawsuit
nor reasonably calculated to lead to the discovery of
admissible evidence.

Judge Nancy Vecchiarelli, the Magistrate Judge for
the Northern District of Ohio, Eastern Division, en-
tered an order which stated that the Defendant “is
entitled to some information regarding Wal-Mart
sales that occurred between October 31, 1998 and
December 31, 2001, subject to an agreement of the
parties regarding search terms”. (Case 1:06-cv-
00234-80, Doc. 105) The Defendant's subpoena to
Wal-Mart is for the time period from “January 1,
1998 through December 31, 2002”. This is clearly
outside the time period contemplated by the Magis-
trate Judge in the Order entered on February 9, 2007
and this court will not expand the order previously
entered concerning the scope of discovery. The in-
formation requested will be limited to the time
period from October 1, 1998 through December
31,2001.

*3 In addition, the Defendant is asking for informa-
tion pertaining to “the land sale and/or lease transac-
tion and/or development transactions between Wal-
Mart and DDR that relate in any way” to the eleven
named developments. Wal-Mart makes the conclu-
sory assertion that it will be costly and that it will
suffer an undue burden in compiling the information.
Wal-Mart attaches no affidavit or computation that
would assist the court in determining that the process
will be costly. Wal-Mart asserts that Wal-Mart and
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DDR have engaged in “thousands of real estate trans-
actions during the requisite period” and that the in-
formation requested cannot be relevant to the single
transaction in dispute. (Doc. 2, page 9) It would ap-
pear that the Plaintiff has narrowed the scope of the
“hundreds” of transactions between DDR and Wal-
Mart to less than a dozen.

It is well-established that the scope and conduct of
discovery are within the sound discretion of the trial
court. Aurroguiii-Viwriaues v Immiisration  and
Netralizotdon  Sepv, 699 F2d 1290 154 (34
£ir. 1983}, The Federal Rules of Civil Procedure
permit discovery of “any matter, not privileged, that
is relevant to the claim or defense of any party.”
Ped B.Civ P 26(bi) 1. Discovery is not limited solely
to admissible evidence but encompasses matters
which “appear[ ] reasonably calculated to lead to the
discovery of admissible evidence.” See id;
Oppenheimer Fund Ine v Swiders, 337 118, A0, 98
SO 2386, 87 Lobd.2d 7353 (1978) “Relevance is
construed broadly and determined in relation to the
facts and circumstances of each case.” //u/l v -
levsville  Ins o dod  FRTY 406,
Pa, 1996,

[t is impossible for the court to say that information
concerning similar transactions between Wal-Mart
and DDR are not relevant to the pending lawsuit.

(c) Wal-Mart contends that the subpoenas should be
quashed because the subpoenas seek Wal-Mart's con-
fidential, proprietary business information.

“Confidential business information has long been
recognized as property.”  Carpentor v United Stares,
484 1S 19,26, 108 S.C1 3106, 320, 98 [ Fd.2d 273
;_EZ&L- “Because of the mtanglble nature of a trade
secret, [however,] the extent of the property right
therein is defined by the extent to which the owner of
the secret protects his interest from disclosure to oth-
ers.”  Ruckelshais v Monsanro Co 467 1S G806,
1002, 104 5.Ce 2862, 2872 81 1 Vd *d 813 (1084,
Public dlsclosure of trade secrets extinguishes the
owner's property rights. Jd. [n ro Repunsion drms
Co tne 982 F 2d 1029 *1032 (A §.1901;

The Defendant seeks testimony concerning “all due
diligence, evaluation, analyses, or investigations con-
ducted by Wal-Mart from January 1, 1998 through
December 21, 2002 regarding DDR and each of the
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DDR Transactions”. The court will limit this to the
time period established by the previous order to Oc-
tober 31, 1998 through December 31, 2001. Wal-
Mart asserts that the information is “highly confiden-
tial and gives Wal-Mart a competitive advantage over
other retailers”. (Doc. 2, page 10)

*4 There is currently in place a Stipulated Protective
Order, filed May 1, 2006, that provides that it “shall
be applicable to and govern the handling of all docu-
ments, testimony and other information, including all
copies, excerpts and summaries thereof, produced,
given or filed during discovery and/or produced by
non-parties pursuant to subpoena, or voluntarily in
lieu of subpoena, in this matter, which contain confi-
dential and proprietary information. (Case 1:06-
¢v00234-S0, Doc. 34, paragraph 1) Wal-Mart makes
no reference to the Order in its motion and does not
address how the order impacts its request to quash.
The Defendant is not in direct competition with Wal-
Mart and it would appear that the current protective
order will adequately protect Wal-Mart.

(d) Wal-Mart claims that the attorney-client privilege
precludes Ms. Roberts from testifying in this matter.

Ms. Roberts evidently serves as General Counsel of
Wal-Mart Realty. Wal-Mart contends that as a result
of this position “[A]ny confidential communication
between Ms. Roberts and Wal-Mart, or any of its
Associates, is completely privileged from discovery.
(Doc. 2, page 11)

The attorney-client privilege is one of the oldest rec-
ognized privileges for confidential communications.
Upiofu Co v §oniied Siares, 449 118 583, 389, 101
SO0 677 682 66 1 bd2d S84 ¢ F‘>\i o e v
Blagchhrrn, 128 US, 464, 4709 S (e, 125, 127, 32
L.Ld. 488 (1888). The privilege is intended to en-
courage “full and frank communication between at-
torneys and their clients and thereby promote broader
public interests in the observance of law and the ad-
ministration of justice.” I pjohn. supra. at 389, 101
5.1 a1 682, The issue presented here is the scope of
that privilege. Swidler & Berlin v 1N 524 US04,
A0S, TS SO0 2081 F F2084 (LS Disi Col 1998
The attorney-client privilege attaches only when the
attorney acts in that capacity. See Bay State Ambu-
lance, 874 F.2d at 27-28;  wited Siares v uitcd
Shoe  Mach  Corp 89 F Supp, 3537 388-50

Aass, [980L Texaco Jucrto Rico, Inc v Depari-
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mienl of Consuper Affairs 60 7 34 867, *884 (. AL
(Puerto Ricod 19953 In the present case it would
appear that some of Ms. Roberts actions are clearly
as Real Estate Manager and that her function as cor-
porate counsel is not clear and distinct. In several of
the letters she sent to DDR she refers to herself only
as the Real Estate Manager for Wal-Mart Stores, Inc.
(See Respondents' Opposition 1o Wal-Mart Store's,
Inc.'s Motion to Quash Subpoenas Duces Tecum and
Jor Protective Order, Exhibits E & F.) Even in the
letters which DDR send to Ms. Roberts where she is
referred to as Corporate Counsel it is clear that she is
performing the function of Real Estate Manager. (See
Respondents' Opposition to Wal-Mart Store's, Inc.'s
Motion to Quash Subpoenas Duces Tecum and for
Protective Order, Fxhibits G.)

(e) Wal-Mart also seeks a protective order to Protect
Wal-Mart, Ms. Robert, Mr. Bray, and Mr. Callaway
from Defendants' Onerous Discovery.

*5 The party seeking a protective order has the bur-
den to show good cause for it. fvodd v Bewees, 103
PR 689 69l (D han 2000), Genesad Dyaamics
Corpoy Selb Ve oo AR OF d {704 7 1247
(041975 To establish good cause, that party must
make “a particular and specific demonstration of fact,
as distinguished from stereotyped and conclusory
statements.” Fepsi-t gl Bortlise o, of Pirsbured,
lne v Pepsico. Ine . Case Noo 01-7009 2607 Wi
922082 at 1 i Kan, May 2, 2002) (quotations and
citations omitted). General Dynamics Corp. v. Selb
Mfg. Co., Id.

As the court has previously stated, Wal-Mart has not
supported its Motion for Protective Order with any
affidavits which explains why the requested informa-
tion cannot be reasonably obtained. The only thing
before the court is the conclusory statements of the
Plaintiff included in the Motion and Brief that the
requested information is onerous.

Conclusion:

For the reasons stated above the court finds that the
Motion to Quash the subpoenas which seek the depo-
sitions of Karen Roberts and Robert Bray and two
other subpoenas issued to Chris Callaway and Wal-
Mart is hereby DENIED.

The court further finds that the Motion for Protective
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order is DENIED but that the time period to be en-
compassed by the discovery is October 31, 1998
through December 31, 2001 unless modified by the
United States District Court for the Northern District
of Ohio.

ITIS SO ORDERED.

W.D.Ark.,2007.

Wal-Mart Stores, Inc. v. Vidalakis

Not Reported in F.Supp.2d, 2007 WL 4591569
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