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NOTICE: [¥1] EIGHTH CIRCUIT RULE
2ZBA(k) LIMITS CITATION TO UNPUBLISHED DE-
CISIONS TO SPECIFIC SITUATIONS. PLEASE RE-
VIEW RULE 28A(k) BEFORE CITING TO AN UN-
PUBLISHED DECISION IN THIS CIRCUIT.

SUBSEQUENT HISTORY:  Reported as Table Case
at: 998 F.2d 1018, 1993 TLS. App. LEXIS 24019.

PRIOR HISTORY:  Appeal from the United States
District Court for the Eastern District of Missouri. Dis-
trict No. 92-CV-1469 (DIS). Geerge F. Gunn, Ir., US.
District Judge.

COUNSEL: For WILLIE BROADUX, Plaintifl - Ap-
pellant: Willie Broadux, #37139, JEFFERSON CITY
CORRECTIONAL CENTER, P.O. Box 597, Jefferson
City, MO 65102.

For DICK MOQORE, WILLIAM ARMONTROUT,
PAUL D. CASPARI, DONNA KAY BROWN, MARY
BRUNDAGE, Defendants - Appellees: Thomas I
Hayek, SHEPHERD & SANDBERG, One City Centre,
Suite 1500, St. Louis, MO 63101, 314-231-3332. Kath-
leen 1. Pine, Gregory L. Bames, SANDBERG &
PHOENIX, One City Centre, 15th Floor, St. Louis, MO
63101, 314-231-3332.

JUDGES: Before BOWMAN, MAGILL, and MORRIS
SHEPPARD ARNOLD, Circuit Judges.

OPINION BY: PER CURTAM

OPINION

PER CURIAM.

Willie Lee Broadux ' appeals from the district
court's denial of his motion to vacate its dismissal of his
42 U.5.C. § 1983 action. We dismiss the appeal for lack
ol appellate jurisdiction.

1 While Dennis Wayne Allen was a plaintiff
below and the caption of the notice of appeal
reads "Willie Lee Broadux, et al )" Broadux is the
sole appellant, as he is the only one named in the
notice of appeal. See Fed. R. App. P. 3(¢); Torres
v. Oakland Scavenger Co.. 487 1U.S. 312, 317-18,
101 1. Ed. 2d 285. 108 8. Ct. 2405 (1988}

Broadux, a black prisoner, claimed that defendant
prison officials discriminated against him based on his
race and defamed [*2] him. On December 23, 1992, the
district court entered an order dismissing his complaint.
In a December 28 letter, Broadux requested an extension
of time to reply to the court's order. The court granted an
extension until January 18, 1993,

On January 13, Broadux served a motion to vacate
judgment under Federal Rules of Civil Procedure 59(e)
and 60(b). He argued that the district court erred by not
first obtaining a magistrate judge's report and giving him
an opportunity to object. and by not allowing him to
amend his complaint to specify racially diseriminatory
prison policies relevant to his claim. On March 1, the
court denied Broadux's motion without comment, and on
March 4, Broadux submitted his notice of appeal.

Rule 60(b) permits the district court, upon a party's
motion made within a reasonable time, to grant relief
from a final judgment on grounds of mistake, inadver-
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tence, surprise, newly discovered evidence, fraud, or
excusable neglect. A motion can be considered under
Rule 60(b). however, only if it states grounds for relief
available under the rule. Revher v. Champion Int'l Corp..
975 F.2d 483 488 (8th Cir. 1992). Broadux's motion
could not [*3] have been construed as a Rule 60(b) mo-
tion because he did not allege any such grounds and did
not make a showing of exceptional circumstances. See
id.

The deadline for serving a Rule 59(e) motion in this
case was January 8, 1993. Fed R. Civ. P. 59(e), 6(a).

The district court could not extend that time. See Town-
send v. Terminal Packaging Co.. 853 F.2d 623, 624 n2
(8th Cir. 1988) (per curiam) (citing Fed. R. Civ. P. 6(b)).
Therefore, the district court was without jurisdiction to
rule on the motion served January 13 and, because
Broadux's motion was out of time, the time for appealing
to this court was not tolled. See Sanders v. Clemco In-
dus.. 862 F.2d 161, 168 (8th Cir. 1988). Thus, Broadux's
appeal 1s untimely, and we lack jurisdiction to review it.
See Fed. R. App. P. 4{(a)(1).

Accordingly, we dismiss.
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