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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
TEXARKANA DIVISION

THOMAS GOODNER and

LINDA GOODNER, individually and

on behalf of a class of all other

similarly situated individuals PLAINTIFFS

V. CASE NO. 4:12CV-4001

CLAYTON HOMES, INC.; CMH
HOMES, INC.; and VANDERBILT
MORTGAGE & FINANCE, INC. DEFENDANTS
ORDER

On September 10, 2012, this Court granted Plaintiffs’ Motion to Remaddemanded
this case to th€ircuit Court for Lafayette Countfor further proceedingsECF No. 37. The
Court’s remand decision was based upon Plasnstipulation which limited the class recovery
to a sum less than the amoumicontroversy required by the Class Action Fairness. Act
Defendants appealed the decision. $&ptember 162013, the Eighth Circuit Court of Appeals
summarily remanded the case to this Court for reconsideration in light of theng&u@ourt’s
recent decision regarding stipulations made on behalf of absent clagserse®iandard Fire
Ins. Co. v. Knowles, 133 S. Ct. 1345, 185 L. Ed. 2d 439 (2013).

Plaintiffs’ Motion to Remand (ECF No. 12) is now before the Court for reconsideration.
Defendants have responded. ECF No. 32. Plaintiffs have filed a reply. ECF NGha3.
parties have filed large number osuppemental briefs. ECF Nos. 36, 44, 45, and 4&lso

before the Court is Plaintiffs’ Motion for Jurisdictional Discovery. ECF No. 46feri2ants
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have filedaresponséo the discovery motionECF No.47. These issues are ripe for the Court’s
consideratn.
BACKGROUND

Plaintiffs filed this putative class action suit in Lafayette County Circuit Coar
November 10, 2011. The complaint seeks damages for violations of the Arkansas Deceptive
Trade Practices Act antthe Arkansas Unfair Practices Act as well asjust enrichment and
constructive fraud. The claims arise from an alleged kickback scheme between CMi#4,Hom
Inc. (“CMH”) and Vanderbilt Mortgage & Finance, Inc. (“VMF”), both which are owned by
Clayton Homes, Inc. According to Plaintiffs,etlscheme consisted of CMH, a manufactured
home seller, receiving kickbackom VMF, a finance company, for referring home buyers to
VMF for financing. Plaintiffs allege that neither CMH nor VMH disclosed to Plaintiffs that they
were using money charged and provided by Plaintiffs to make the 4% kickback payment to
CMH in return for getting Plaintiffs to agree to finance the purchase of the attumgd home
with VMH.

DISCUSSION

Defendantswish to remainin federal courtpursuant tathe Class Action &rness Act
(“CAFA”) . Plaintiffs, however,move the Court to remand this case back to state court. They
argue that the amount in controversy is less than $5 million, and therefore this Cksirt lac
federal jurisdiction over the subject matter of this kaivs

For a case to be heard in federal court, CAFA requires, among other thing$ethat t
case’s amount in controversy be greater than $5 million. 28 U.S.C. § 1332(d)(2). (2006)
Plaintiffs previously argued that they put less than $5 million in contsg\®r stipulating not to

accept moreput the Supreme Court’'s recent decisionSandard Fire Ins. Co. v. Knowles

! This kickback or “commission” was equal to 4% of the gross profiteb#ie of the home.
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definitively states that such stipulations may not prevent removal under CAFA. 133&. C
1348 (holding that, in order to defeat CAFA jurisdiction, a stipulation must be binding, and a
plaintiff bringing a proposed class action cannot bind members of the ptbplass before it is
certified). Plaintiffs now assert thddefendants haveot submittedsufficient evidence showing

that the amont in controversy exceeds $5 million. This is the only iskatis presently before

the Court.

A defendant invoking federalourt diversity jurisdiction through removal must prove the
required statutory amount in controversy by a preponderance ofittenee. Hargis v. Access
Capital Funding, LLC, 674 F.3d 783, 798 (8th Cir. 2012) (quotidg! v. Hershey Co., 557 F.3d
953, 956 (8th Cir. 2009)}ee also 28 U.S.C. § 1446(c)(2)(B)The defendant does not have to
prove by a preponderance that the amount in controvemsgre than $5 millionbut rather that
a fact findemight legally conclude that it isHartis v. Chicago Title Ins. Co., 656 F.3d 778, 781
(8th Cir. 2009) (quotingell, 557 F.3d at 958))If a defendant meets its burden, then a plaintiff
seeking remand must establish to a legal certainty that the amount in contrevessythan the
required statutory amourBell, 557 F.3d at 956 The legalcertainty standard isot met ifeven
a possibility exists of recovering more than the statutory minimuBack Doctors Ltd. v.
Metropolitan Property & Casualty Ins. Co., 637 F.3d 827, 831 (7th Cir. 2011).

Defendants maintain that CAFA’s amodntcontroversy requirement isasily met by
calculating the potentiadompensatory damages stemming from the alleged kickback scheme
trebling the compensatory damages pursuant to Arkansasatehadding attorney feeand
punitive damages In response, Plaintiffxlaim that: (1) theras no competent proof of
Defendants’ calculation of tremount of potential compensatory damages; (2) speculative future

attorney fees are not in controversy and, if they were, Defendant’s estintatedateeof 30-



40% of the total possible class recovery is not supported by competent proof; (3)adictigy
Plaintiffs’ attorney, Matt Keil,limits the amount of attorney fees in controversy; ang (4
Defendamnd’ estimatecamount of punitive damages in controversy is not supposgtedmpetent
proof.

A. Compensatory Damages

Plaintiffs” Complaint alleges thAtMF used money charged to and paid by Plaintiffs and
by members of the putative class to make a payment of 4% of the gross proft sade of a
home to CMH (4% Commissioth). They further allege that this scheme by CMF and VMF
violates the Arkansas Deceptive Trade Practices Act and the Arkansas Uafdicd2r Act.
Plaintiffs seek recovery of “the amount of the secret kickback,” or 4% Caiomjshat was
purportedly added t@achmanufactured home’s sales price when they financed their home
purchaseshrough VMF. ECF No. 7, at 11 37, 41, 44, and By. Defendants’ calculationhé
4% Commission for home sal&s Arkansas residenta the putative class period alleged in the
Complaint totals $983,408.86. ECF Nos. 32-1, 44-1, and 48-1.

Defendantaised a gross profit figure to calculate the total amount of the 4% Commmissi
charged to Plaintiffs for home sales in the putative class perilahtif’s’ primary objection to
Defendants’ calculation is rooted in Defendants’ use of the phrase “gross profédiana
CMH’s computer”in an affidavit explaining thiscalculation. See ECF No. 323, at 3.
Plaintiffs state that this phrase is ambiguous and that"#otual gross pofit used by
Defendants to pay the 4% CommisstorWMF may be a different numbénan the “gross profit
located on CMH’s computer.’Defendantshowever clarify that theamountrepresented by the
phrase “gross profit located on CMH’s computer” is thmesamountas the gross profamount

that theyused to calculate the 4@ommission ECF No. 48, at 11.



Defendants’calculation of the 4% Commissiofor home sales in the putative class
period alleged in the Complairg supported bysworn affidavits explainng in adequate detail
how they arrived at thigalculation. Accordingly, a fadinder might legdly concludethat the
putative class memberate entitled to at lea$983,408.86n compensatory damagés.

A fact-finder might also legally conatle that the putative class members’ are entitled to
treble damages. The ComplafBEICF No. 7)states that Plaintiffs and putative class members are
entitled to three times the amount of actual damages they sustained pursuanirkatisas
Unfair Practices Act. See Ark. Code Ann. § 475-211(b)(3) Plaintiffs do not disputé¢his.
Multiplying $983,408.86 (4% Commissioy three gives a total of $2,950,226.58
compensatory damages

B. Prgudgment Interest

Plaintiffs expressly request the recovery of statutory prejudgmeneshten the 4%
Commission. ECF No. 7, at 14. Defendants calculated the prejudgment interest on the 4%
Commission through December 31, 2011, and came up with a total of $293,61TCEGNoE
32-1,at 1 5. Plaintiff;eitherdispute this calculationor argue that prejudgment interest should
be excluded from calculating the amount in controversy. However, according to th®e CAF
statute, the amount in controversy must be determined “exclusive of interest atl @&t
U.S.C. 8 1332(d)(2). The Court, therefordl] exclude prejudgment interest from the ameimt

controversy calculation.

2 Defendants argue that Plaintiffs are also seeking return of the previaislinterest on the 4% Commission and
asking the Court to enjoin the collection of future interest on the 4% @wiom The Court will not decide
whether these amounts are imtroversy because the total amount in controveesjly exceeds $5 million without
consideringheseamounts.



C. Punitive Damages

Plaintiffs’ allege common law claims of constructive fraud and unjust enrmhmvéich
would permit Plaintiffs to recover punitive damag&2urtis Lumber Co., Inc. v. La Pac. Corp.,
618 F.3d 762, 785 (8th Cir. 2010) (holding that punitive damaggsoastblein cases involving
fraud if defendant knew or ought to have known that his conduct would result in injury or
damagg Plaintiffs do not dispute that punitive damages may be awarded under Arkangas la
they prove the allegations in their ComplainPlaintiffs also do not dispute that punitive
damages are includen the amount in controversy Instead, Plaintiffs argue that Defendants’
calculation of possible punitive damages of six times the compensatory damagtesugported
by competent prdo

Sincethere is no dispute that punitive damages award is legallgspible based on
Plaintiffs’ common law allegationshe only issue remaining is how muitte punitive damages
might amount to in this caseCourts considering the availability gunitive damages in the
CAFA amountin-controversy context have held that utilizing multipliers of four to sixdithe
total amount of compensatory damages is acceptabtieterminingwhat punitive damages
award might be legally permissibleéBass v. Carmax Auto Superstores, Inc., 07-0883-CV-W-
ODS, 2008 WL 441962t *2 (W.D. Mo. Feb. 14, 2008) (holding that a punitive damages award
of 6.7 times the amount of compensatory damages “would likely be constitutionally
acceptable.”)Brown v. City Chevrolet, LLC, No. 09-0642-CV-W-GAF, 2009 WL 3485833t
*1 (W.D. Mo. Oct. 28, 2009)holding that a multiplier of more than 3.98 was permissible);

Thatcher v. Hanover Ins. Grp., Inc., CIV. 104172, 2012 WL 193307%t *6 (W.D. Ark. May

3 Originally, Plaintiffs purported to disclaim punitive damages through a stipulationimGbeplaint The
Supreme Court’s decision $tandard Fire, howeverforecloses Plaintiffs from relying on the stipulation
disclaiming punitive damage$ee Standard Fire Ins. Co. v. Knowles, 133 S. Ct. 1345, 13489,185 L. Ed. 2d 439
(2013)



29, 2012) (holding that punvtt damages adver$11 million were potentially available a case
where the breach of contract damages amounted to dittie aver $2.4 million);Kerr v. Ace
Cash Experts, Inc., 4:10 CV 1645 DDN, 2010 WL 517797&t *2 (E.D. Mo. Dec. 14, 2010)
(holding that a compensatory damages awarondy $594,000 could' satisfy the amount in
controversy requirement because of the potential for punitive damages and attees&y.

Here, Defendants argue that a fActler might legally conclude thaPlaintiffs and
putative class members are entitledotmitive damages in the amount of six tintke actual
damages.Plaintiffs assert that Defendants must show that a multiplier of six was used $n case
similar to the preset case when awardingunitive damages. The Court disagrees with
Plaintiffs’ attempt to holdefendantdo some elevated standard of proof for punitive damages to
be included in the amount in controversy. Again, the Court notes tiedieadant does nbtave
to prove by a preponderance that the amount in controi@megre than $5 million, but rather
that a fact findemight legally conclude that it isHartis v. Chicago Title Ins. Co., 656 F.3d 778,
781 (8th Cir. 2009) (quotinBell, 557 F.3d at 958))»ee also Raskas v. Johnson & Johnson 719
F.3d 884, 887 (@ Cir. 2013).

Here, Defendants have adequately proven that difeer might legally conclude that
the compensatory damage award would B83$08.86. Based on the weight of authority
above, the Court finds that an award of punitive damages in the amount of six times the actual
damagesvould be legally possible. In this case, howevemg a more conservative multiplier
of threewould cause the amount in controversy to easily exceediidn when combined with
compensatory damages (trebled) and attorney. fe&scordingly, the Court will assume a
punitive damages awarequal to three timethe actualdamages. Multiplying $983,408.86

(actual damagédy three gives a total of $2,950,226.58 in punitiaenages



D. Attorney Fees

Attorney fees are available to Plaintiff pursuant to the ArkanBacetive Trade
Practices Act. Ark. Code Ann. § 4-884113(f) and 488-204. Plaintiffs do not dispute this.
Instead, Plaintiffs argue that attorney fees cannot count toward the amoontrioversy, that
attorney fees of 40 percent are unlikely, and that thecentification stipulation by one of
Plaintiffs’ attorneys limits the attorney fees that may be awarded.

Becausestatutory attorng fees are available to Plaintiffs, the fees may be included in
calculating the amount in controversnowlesv. Standard Fire Ins. Co., 4:112CV-04044, 2013
WL 3968490 at *10 (W.D. Ark. Aug. 2, 2013jholding that attorney’s feasot yetincurred at
thetime of removal may still be included in calculating the amount in controvérsgicher v.
Hanover Ins. Group Inc., 2012 WL 1933079, at *5 (W.D. Ark. May 29, 201Easmussen V.
Sate Farm Mut. Auto Ins. Co., 410 F.3d 1029, 1031 #8Cir. 2005) (“[S}autory attorney fees
count toward the jurisdictional minimum calculationQrawford v. F. Hoffman-La Roche Ltd.,

267 F.3d 760, 766 (8th Cir. 2001)Statutory attorney fees do count toward the jurisdictional
minimum for diversity jurisdictiori). Deferdants have submitted declarations stating that
attorney fees of 3@0% could be awarded in this class action. ECF Ne4.ahd 322.
Plaintiffs, however, contend that a-80% fee is speculative and argue that Defendants have not
submitted competent prbtor this figure.

Arkansas law dictates a number of factors thay nbe considered when awarding
“reasonable” attorney’s fees, including the experience of the attorney, tkeatmwh labor
required, the amount in controversy, the difficulty of issues involved, and the cust@adoy f
similar services. See Phelps v. U.S Credit Life Ins. Co., 10 S.W.3d 854, 856 (Ark. 2000).

However, athis stage in the proceedings, “a fadensive, prospective” analysis of these factors



is not appropriate.Sandard Fire Ins. Co., 2013 WL 3968490, at *6. Defendants must only
show what attorney’s feesight legally be possible under these circumstances.

Other courts consideringttorneyfeesin the amountin-controversy context have held
that a fee of 40% is a reasonable estimate at this stage in the pleddhaigher v. Hanover Ins.
Grp., Inc., CIV. 104172, 2012 WL 193307%t *5 (W.D. Ark. May 29, 2012)“The Court
strongly doubts that any plaintiff's attorney would argue that attorn@gspermissible under an
applicable statuteould not be awarded by a court with jurisdiction over the mattgr.Sandard
FirelIns. Co., 2013 WL 3968490, &b (“[E]Jven though other courts have found it reasonable to
award attorney's fees at a rate o£28% of the total recovery, this does not mean that a 40%
rate would be legally impossible. The Court finds that a 380% attorney fee could be
awardedin this particularcase, and Plaintiffs havet shownthat this type of award would be
legaly impossible. Conservativelypplying a30% recovery rate to onthe trebeled amount of
compensatory damages, Plaintiffs could potentially be awarded $885,067.98 in ddemey

Plaintiffs argue that the gtilation by one of their attorneys, Matt Keil, that he would not
seek damages for the class in excess of $4,999,999, inclusive of attorneybnfeeshe
amount of fees in controversy. The Court disagrees. First, Keil’'s stipulatiomdbapply to
the other attorneys and law firms that presently represent Plaintiffs in tlos.ad-urther, if
Plaintiffs decide to replace their attorneys or different attorneys arerdggas class counsel,
then it's possible that the new attorneys would not be bound by Keil's stipulation. Séwond, t
statutory attorney fees are a benefit belonging to the putative clddader Knowles, a
representative plaintiff cannot limit the recovery available to a class pridass cerfication.
Sandard FireIns. Co. v. Knowles, 133 S. Ct. 1345, 185 L. Ed. 2d 439 (2013). Sollibws that

a representative plaintiff'attorney wouldalso be prohibited from limiting the recovery available



to a clas prior to class certification. Moreover, even without including atyofees in the
calculation,the amount in controversy here could possibly exceed $5 million when considering

punitive damages.

CONCLUSION

Aggregating Defendants’ estimates fopotential trebeled compensatory damages
(%$2,950,226.58)punitive damageé$2,950,226.58)and attorneys’ feegb885,067.98 results in
total potential damages 86,785,521.14.Plaintiffs have not countered with evidence showing
to a legal certainty that the amotntcontroversy is $5 million or les#Accordingly, Defendants
have met CAFA’gurisdictional requirements For the reasons stated abok&intiffs’ Motion
to Remand (ECF No. }2s DENIED. In the light of the Court’s findings above, further
jurisdictional discovery as to the amount in controversy is unnecesshaung, Hlaintiffs’Motion
for JurisdictionaDiscovery (ECF No. 465 DENIED.

IT IS SO ORDERED, this 23rday ofSepterber, 2014.

/sl Susan O. Hickey

Susan O. Hickey
United States District Judge
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