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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
TEXARKANA DIVISION

EDDIE BASHAM, as a@ministrator

of the estate of James Basham, and

FREDA MCCLENDON, nhdividually

and as class representatives on behalf

of all similarly situated ersons PLAINTIFFS

V. CASE NO. 4:12CV-4005

AMERICAN NATIONAL COUNTY
MUTUAL INS. CO.,et al. DEFENDANTS
ORDER

On September 6, 2012, this Court granted Plaintiffs’ Motion to Remand (ECF No. 104)
and remanded this case to the Miller County Circuit Court for further proceedihgsCourt’s
remand decision was based upon Plasitgfipulation which limited the class recovdoya sum
less than the amoumt-controversy required by the Class Action Fairness Abefendants
appealed the decision. On April 12, 2013, the Eighth Circuit Court of Appeals summarily
remanded the case to this Court for reconsideration in light of the Supreme Cecers
decision regarding stipulations made on behalf of absent class merienslard Fire Ins. Co.
v. Knowles 133 S. Ct. 1345 (2013).

Plaintiffs’ Motion to Remand (ECF No. 104) is now before the Court for reconsideration.
The parties have filed large number afupplemental briefs. (ECF Nos. 2002, 205, 20-208,
211, 213, 2121, and 224). Also before ti@ourt is Plaintiffs’ Motion for Discovery. (ECF
No. 212). Defendants have filed responses (ECF Nos. 213-214), and Plaintiffs haveefillsd a r

(ECF No. 215). These issues are ripe for the Court’s consideration.
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BACKGROUND

This is a class actiosuit against numerous auitoesurers and their affiliate$laintiffs
accuse Defendants of conspiring to underpay beadjlyy insurance claims through a software
program called “ColossusThe current iteration of the case was filed on December 7, 2011 in
Miller County, Arkansa<Circuit Court. Defendants removed it to this Court on January 17, 2012.

Several of Plaintiffs’attorneysin this case filed “Colossus” suits as early as 2005 in
Miller County Circuit CourtJames Basham was a party to that 2005 ¢émesley et al v. CSC
et al No. c+2005-59-3.Basham was severed froHensleyand became a named plaintiff in
Basham et al., v. CSC et ,aNo. 200559-3A, also in Miller County Circuit CourtJames
Basham diedn January 2010, and his son, Eddie, was substituted for him later thaE geisr.
Basham voluntarily dismissed the state case on November 14,1201&filed it on December
7, 2011, and that is the case before this Court.

Meanwhile the other named Plaintiff in this case, Freda McClendon, was pursuing her
own Colossus classction case in Sebastian County Circuit Cdlrough some of hezurrent
attorneys.The defendants in McClendon’s Sebastian County case, which overlap substantially
with the Defedants in this case, removéoe casdo federal court in Fort SmitiThe federal
court thereremanded the case to Sebastian County Circuit Cela@lendon v. Chubb Corp.

No. 2:13CV-02034, 2011 WL 3555649 (W.D. Ark. Aug. 11, 201)hen the Sebastian County
Circuit Court, unlike the Miller County Circuit Court, declined to postpone a ruling on personal
jurisdiction issues, McClendon voluntarily dismissed her Sebastian Countglsiihen joined
Eddie Basham ifiling the December 7, 2011 Miller County suit that is now befbeeCourt on

Defendants’ removal



Numerous Defendants in this case have filed motions to dismiss, mostly on thiadiasis
personal jurisdiction is lackindt Plaintiffs’ requesthowever, the Court stayed resolution of the
motions to dismiss until it rules on Plaintiffs’ remand motion. (ECF No. 126).

DISCUSSION

Defendantswish to remainin federal courtpursuant tathe Class Action Fairness Act
(“CAFA") . They claim to have beeepeatedlyon the losing end of procedural rulinigsMiller
County Circuit Court; namely, that courtiecisiongo put off ruling on jurisdictional challenges
until the classcertification stage ofitigation. Plaintiffs, obtaining the benefit of those rulings,
are happy to b Miller County Circuit Cairt and want to return there.

For a case to be heard in federal court, CAFA requires, among other thing$ethat t
case’s amount in controversy be greater than $5 million. 28 U.S.C. § 1332(d)(2) (Z0@6)s
the only CAFA requirement at issue in this case. While Plaintiffs previouglyedrthat they put
less than $5 million in controversy by stipulating not to accept more, they now acgewteat
the Supreme Court’s recent decisiorStiandard Fire Ins. Co. v. Knowlegfinitively states that
such stipulations may not prevent removal under CAFA. 133 S. Ct. at 1348 (holding that, in
order to defeat CAFA jurisdiction, a stipulation must be binding, and a plaintiff bgnagi
proposed class action cannot bind members of the prdpokss before it igertified).
Accordingly, the only issue that remains is whether Defendants have submitteterguf
evidence showing that that the amount in controversy exceeds $5 million.

A defendant invoking federalourt diversity jurisdiction through removal must prove the
required statutory amount in controversy by a preponderance of the evidangs. v. Access
Capital FundingLLC, 674 F.3d 783, 798 (8th Cir. 2012) (quotiBell v. Hershey Cp557 F.3d

953, 956 (8th Cir. 2009)pee alsa28 U.S.C. § 1446(c)(Z}). The defendant does not have to



prove by a preponderance that the amount in controiemsgre than $5 millionbut rather that

a fact findemightlegally conclude that it iddartis v. Chicago Title Ins. Cp656 F.3d 778, 781
(8th Cir. 2009) (quotig Bell, 557 F.3d at 958)). If a defendant meets its burden, then a plaintiff
seeking remand must establish to a legal certainty that the amount in contrevessythan the
statute requireBell, 557 F.3d at 956l he legalcertainty standard is not miéteven gpossibility
exists of recovering more than the statutory minimuBack Doctors Ltd. v. Metropolitan
Property & Casualty Ins. Cp637 F.3d 827, 831 (7th Cir. 2011).

Defendants maintain that CAFA’s amodntcontroversy requirement isasily metby
calculating the potential damages stemming from Plaintiffs’ allegations of a nationwide
conspiracy and their requested remedy of disgorgement of all profits atitéotdathe alleged
conspiracy. In response, Plaintiffs claim that they have limitbeéit classto only Arkansas
residents thereby renderinddefendants calculations of nationwide profitgrelevant. Even
setting aside nationwide profjit®efendants maintain that the amoeumtontroversy is met by
aggregatingthe potential compensatory damages for Arkansas residents; Arkansas ystatutor
penalties; punitive damages; the value of injunctive relief; and attorrems’ f

A. Disgorgement of profits stemming from the alleged nationwide conspiracy

Plaintiffs’ Complaint (ECF No. 5) referencasnationwide” conspiracy by Defendants to
underpay bodilyinjury insurance claims through a software program called “Colossus.”
Plaintiffs allege that, “[tlhrough this conspiracy, Defendants were not didyta devalue the
amounts paid to Plaintiffs dnClass members, but also depress the market value of bodily injury
claims nationwide.” (ECF No. 5, Par. 51). While Plaintiffs allege a nationwideicacog, they

clearly limit their class to “residents of the state of Arkansas” who “made a covered fdai



bodily injury damages, before September 31, 2009...where [a] Defendant utilizeduSoins
evaluation of the claim.” (ECF No. 5, Par. 62).

Defendants concede that Plaintiffs halmited their class to Arkansas residents.
However, Defendants maimtathat Plaintiffs have “failed to limit the scope @isgorgemenor
unjust enrichment tgarticipationin an Arkansa®nly scheme.” Defendants point out that
Plaintiffs’ prayer for relief requests an award of damages “that repsegeEnamount by which
Defendants have been unjustly enriched as a result of the Colossus Sche@teNo( 5, p. 52).
Plaintiffs also request that Defendabis disgorged of all profits theyave derived “from the
Colossus conspiracy.” Id. Defendants read this language as encompassing Defendants’
Colossuselated actions and resulting profits nationwide, not just within Arkansas. In other
words, Defendants allege that Plaintiffs’ are seeking “nationwide dafnagekehalf of the
purportedArkansas classlf the Court wereo follow Defendants’ reading of Plaintiffs’ requests
for disgorgement of profits, there is no dispute amongst the parties that the -&mount
controversy would be in the tens of millions.

To further illustrate their view that Plaintiffs are seeking natide damages,
Defendants point out that Plaintiffs have propounded extensive discovery requésty see
information on Defendants’ Colossus useany state in which a Defendant conducts business.
(ECF No. 207, p. 4). Defendants alsatethat Plaintiffshave included parties in this suit that
have allegedly neer done business in Arkansas.

Defendants’arguments are wethken. Plaintiffs’ requested relief is somewhat vague
when read in conjunction with their requests for discovery and their insistence onnigcludi
parties that allegedly have done no business in Arkansas. However, Plaintifgtalvecover

nationwide profits on behalf of an Arkansas class is a legal question that the Coundtdoesd



to decide at this timeAs explained below, Defendants have carried their burden of proving the
amounti-controversy without factoring in these nationwide profits.

B. Amount-in-controver sy excluding nationwide disgor gement damages

Defendants maintain that the amoimtontroversy requirement is met even when
applying Plaintiffs’ more narrow view that excludes disgorgements of natlengrofits. The
Court will review each of Defendants’ calculations in turn.

1. Compensatory damages

Plaintiffs’” Complaint alleges thdDefendants “typically’utilized Colossusto “save up
to...twenty percent on all bodily injury claims, including [uninsured motorist][anderinsued
motorist] claims.” (ECF N05, Par. 4).Using Plaintiffs’ own calculatioas an example, a claim
that was worthH$9,000might be settled for $7,200, representing 80% of the claim’s true worth.
Based on thesiggures a plaintiff would be entitled to $1,800 in compensatory damages.

A subset of Defendants hasgbmittedestimatesfor compensatory damagesthis case.
These estimates alsasedon Defendants claims payments madéo Arkansas residentsIn
accordance with Plaintiffs’ class definitiotheseDefendants excluded claims where a putative
class member’s claim was resolved by a judge, jury, or arbitratidnclaims where a class
member was paid the policy limiAfter exclusions,lte combined totgdaidon these claims was
$2,524,798.19. Relying on Plaintiffs’ akgation thatusing Colossuétypically” resulted in
underpaymentof 20%, Defendantsalculated compensatory damages by assgna 20%

underpayment on alilaims. The result isa total of $631,199.55n compensatory damagés

! Defendant Metropolitan Property & Casualty Company repottsah of $1,212,541in paid claims. (ECF Nos.
201, Exh. 2 and 208, Ext1). Defendants American National Property & Casualty Company and éaneri
National General Insurance Company (“ANPAC") report a total1g1®4,245n paid claims. (ECF No. 208, Exh
2.). Defendant Traveler's Companies, Inc., and its affiliates, repotabdb$128,012.19n paid claims(ECF No.
208, Exh 3).

2 The following equationvas utilized o catulate a 20% underpayment on thaims $2,524,798.19 = .8(x).
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(ECF No. 208, p. 4).Statedanother way, had Colossus not been used to devalue the claims,
theseDefendants would have paid $3,155,997.74 to the putative class members rather than
$2,524,798.19.

Plaintiffs’ primary objection to Defendants’ compensatory damagesilaesibn is rooted
in the blanket use of 20% as the representative underpayment amount on a claim. Plaintiffs
argue that, because Colossus might not have tuned every claim by 20% (eel@om might
have beerunderpaidby only 12%), Defendants’ calculatiomse too speulative tomeet the
amounti-controversy requirementPlaintiffs maintain thaDefendantsshould be required to
look at each individual claim andeterminehow much it was actually tuned by ColossuR
that end, Plaintiffdhave fileda separate Motiorfor Discowery (ECF No. 212) whichequests
permission to conduct jurisdictional discovexy that theactual percentagef tuningfor each
claim can be established.

The Court finds that Defendants’ evidence of compensatory damages is adequate for
purposes of determining the amount in controversy. Defendants’ calculationgppogted by
sworndeclarations that explain in adequate detail how dataceléected, reviewedand used in
determining what was paid to each putative class men{B€&F Na 208, Exh. 13). The Court
is also satisfied with Defendants’ application of a 20% underpaytoetitof the claims While
it maybe determine laterthat some of these claims were not underpaid by 20%, Defendants are
entitled to rely onPlaintiffs’ own underpayment allegations to establish the amount of
compensatory damagesthis stage in the proceeding®laintiffs themselves state that20%
tuning was “typical,” and thelgave offerecho evidence to suggest that these claims wetall
tuned by 20%. Accordingly, a faihder might legally conclude, based on Plaintiffs’

allegations that the putative class members’ claims were underpai2Oby andthat theyare



entitled t0$631,199.55n compensatory damagegd.his is sufficient to satisfy theamountin-
controversy pleading requirement. Plaintiffs’ request that Defendantegoe@ed to produce
discovery admitting liability as to how much each and every claim was dle@aded” is a
demand for proothat isnot required at this stage in the proceedinggaskas v. Johnson &
Johnson 719 F.3d 884, 888 (8th Cir. 2013Therefore Plaintiffs’ Motion for Discovery (ECF
No. 212) should be and hereby is denied.

2. Statutory Penalties

Ark. Code Ann. § 239-208(d) provides foa 12% penalty to insurers in cases where an
insured brings suit and recovers “twenty percent (20%) of the amount demanded or which is
sought in the suit Assuming that Plaintiffs are able to recover at least 20% of the damages they
seek in this actionthey will be entitled to recover a 12% penalty against Defendants.
Accordingly, if Plaintiffs recover$631,199.55in compensatory damages, the 12% penalty
against Defendants would amount to $75,743.95.

3. Punitive Damages

The partieslisagree regardgithe potential availability of punitive damages in this case.
Plaintiffs maintain that because they do not explicitly request punitive damagéheir
Complaint, any argument regarding the calculation of punitive damages is moot. The Court
disagrees.

Federal courts applying Arkansas ldave held that punitive damages are “assumed to
be legally recoverable even [where a] plaintiffs complaint [does] not inclugeayer for
punitive damages or allege that the defendant acted wantonly or malicioushoiles v.
Standard Fire Ins. Co 4:1:CV-04044, 2013 WL 396849@t *10 (W.D. Ark. Aug. 2, 2013)

(citing Back Doctors Ltd. v. Metro. Prop. & Cas. Ins..C637 F.3d 827, 831 (7th Cir. 2011)).



See alsorhatcher v. Hanover Ins. Grp., In&:10CV-4172,2012 WL 1933079at *6 (W.D.
Ark. May 29, 2012)“[T] here have been cases in which punitive damages have been properly
awarded when merited even in the absence of their being sought after or prayed party);
Bowles v. Osmose Utilities Servs.,.|n43 F.3d 671, 675 (8th Cir. 2008While the complaint
did not ask for punitive damages,dF&. Civ. P. 54(c) provides thaetvery final judgment shall
grant the relief to which the party in whose favor it is rendered is entitled, fetrenparty ha
not demanded such relief in the party's pleadings.”

The relevant questiohereis not whetherPlaintiffs haveexplicitly requested punitive
damages. The question is whetlidefendants’ actions, as alleged in Plaintiffs’ complaint,
constitute the typef conduct that could potentially supp@h award of punitive damages.
Plaintiffs’ Complaint (ECF No. 5) alleges, among other things, claims for civismoacy;
insurance bad faith; fraud; and constructive fraud. Specifically, Plaintifégea that
“Defendants...actively sought to keep the improper conduct they were engagmgecret
through extensive cooperation and participation by members of the conspiracytid&ete
“knowingly and intentionally failed to engage in proper claims handling ipescaind failed to
compensate insured persons in an amount promised for losses covered under their automobile
insurance policies”; and “Defendants knowingly, purposefully and fraudulentiseated and
hid material facts and information from Plaintiffs afalled to disclose material facts and
information to Plaintiffs relatedtColossusandpayment of bodily injury claims[.]J(ECF No. 5
p. 42-50.

Given these allegations and claims of fraud and bad faith, there is certainlyalipossi
that punitive damages could be awarded to Plaintfsowles v. Standard Fire Ins. Cal:1k

CV-04044, 2013 WL 396849at *10 (W.D. Ark. Aug. 2, 2013) (holdindnat similar allegations



of fraud and concealment in the insurance context created a possibility thatepdamages

would be awarded) (citingolumbia Nat'l Ins. Co. v. Freemas4 S.W.3d 720, 723 (Ark.

2002); Curtis Lumber Co., Inc. v. Louisiana Pacor@., 618 F.3d 762, 785 (8th Cir. 2010)
(holding that punitive damages are appropriate in cases involving fraud) Rayn®odge, Inc.

v. Moore 479 S.W.2d 518, 524 (Ark. 1972)).

Since Defendants have established that a punitive damages awagalig possible
based on Plaintiffs’ allegations of fraud and bad fdfik,only issue remaining is how muitte
punitive damages might amount to in this case. Courts considering the availdiplityito/e
damages in the CAFA amouim-controversy cotext have held that utilizing multipliers of four
to six times the total amount of compensatory damages is accepirabdieterminingwhat
punitive damages award might be legally permissilidass v. Carmax Auto Superstores,.Inc
07-0883€V-W-ODS, 2008 WL441962,at *2 (W.D. Mo. Feb. 14, 2008) (holding that a
punitive damages award of 6.7 times the amount of compensatory damages “wouldbdikely
constitutionally acceptable.”Brown v. City Chevrolet, LLONo. 09-0642-CV-W-GAF, 2009
WL 3485833 at*1 (W.D. Mo. Oct. 28, 2009]holding that a multiplier of more than 3.98 was
permissible).Thatcher v. Hanover Ins. Grp., IncCIV. 10-4172, 2012 WL 1933079, at *6 (W.D.
Ark. May 29, 2012) (holding that punitive damages adfer $11 million were potentially
availeble in a case where the breach of contract damages amounted to latiy aver $2.4
million); Kerr v. Ace Cash Experts, Inct:10 CV 1645 DDN, 2010 WL 517797at *2 (E.D.
Mo. Dec. 14, 2010) (holding that a compensatory damages awaotlp{$594,000 ould
“satisfy the amount in controversy requirement because of the potenfpainitive damages and

attorneys fees.”).
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Based on the weight of authority above, the Court finds no constitutional barrier to
applying a punitive damages multiplier sik to Plaintiffs’ potential compensatory damages.
Thereforg Defendants have carried their burden of showing tipain&ive damages award of at
least$3,787,197.3Mnight be recoverablim this case.

4. Attorney Fees

Under Arkansas law, an insurance policy holder may be entitled to collesbficdae
attorney’s fees” expended in prosecuting an action where an insurance compaitgd&s fpay
what is owed pursuant to the insurance policy. Ark. Code Ann.-83288a)(1). If these
statutory attorney’sefes are available to a policy holder, the fees beaycludedn calculating
the amounin-controversy. Knowles v. Standard Fire Ins. Co4:1:CV-04044, 2013 WL
3968490at *10 (W.D. Ark. Aug. 2, 2013fholding that attorney’s fees unincurred at thectiof
removal may still be included in calculating the amount in controveGsgwford v. F.
HoffmanLa Roche Ltd.267 F.3d 760, 766 (8th Cir. 200I)Statutory attorney fees do count
toward the jurisdictional minimum for diversity jurisdictioh

In this case, there is no dispute that statutory attorney’s fees are evalddaintiffs.
The primary question is what constitutes a “reasonable” attorney’s diegurposes of
calculating the amount in controversyrkansas law dictates a number of tastthat nay be
considered when awardirfigeasonable” attorney’s fees, including the experience of the attorney,
the time and labor required, the amount in controversy, the difficulty of issues invatdethea
customary fee for similar service§ee Phelps v. U.S. Credit Life Ins. CI0 S.W.3d 854, 856
(Ark. 2000). However, athis stage in the proceedings, “a fadensive, prospective” analysis
of these factors is not appropriatetandard Fire Ins. C92013 WL 3968490, at *6. Defendants

must only show what attorney’s feesghtlegally be possible under these circumstances.
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Other courts consideringpsurance fraud claims and attorney’s fé@eghe amountin-
controversy context have held that a fee of 40% is a reasonable estimate at this 8tage
pleadings. Thatcher v. Hanover Ins. Grp., IncCIV. 104172, 2012 WL 193307%t *5 (W.D.

Ark. May 29, 2012)(“The Court strongly doubts that any plaintiff's attorney would argue that
attorneys' fees permissible under an applicable statute could not be awardesbury with
jurisdiction over the matter.5tandard Fire Ins. C92013 WL 3968490, &6 (“[E] ven though
other courts have found it reasonable to award attorney's fees at a rat@5#26f the total
recovery, this does not mean that a 40% rate would be legally impossible.”). The Courbfinds
reason why this percentage would not be reasonalil@siparticularcase, and Plaintiffs have
not even attempted to argue that this type of award would be legally impossible. v@&ovelgr
applying this 40% recovery to only compensatory damages and statutory peririHiatiffs
could potentially be awarded $282,777.40 in attorney’s fees.

5. Value of Injunctive Relief

Plaintiffs’ Complaint seeks declaratory and/or injunctive relief “reqgifefendant to
stop the use of Colossus in the adjustment of UM'UIM claims of Arkansas insureds; and
stopping each and every Defendant...from participating in any forum or group whosetaim is
further enhance the use of Colossus....” (ECF No. 5, p. 52). Defendants argue that, biased on
estimated value of injunctive relief in former Colosseiatedclass actionshe potential value
of injunctive relief in this case can be safely estimated as 88% of compgndatoages, or
$555,455.60. In these other Colosseisted actions, Plaintiffs’ aunsel submitted
documentation valuing injunctive relief at anywhere from 50% to 100%oaipensatory
damages. (ECF No. 1, Exh). 8Defendant@appearo have averaged those figures to arrive at

their 88% estimate in this case.
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Plaintiffs do not dispute that the claims and requests for relief in these Gahessus
actions areessentially identical tthosecurrently before the Court. However, they maintain that
the value of injunctive relief in other actions is not comparable because thmeptien those
cases were entered into in 2007 and, in those cases, they weretd'atdsmonstrate an
ascertainable value for injunctive relief based on the facts and discovery relathdsée
defendants.” (ECF No. 205, p. 14). Plaintiffs argue that because Defendants isehsca
not “suggest[ed] that they are still ‘tuning’ Colossus to underpay UM/UIM elaithere is no
evidence that an injunction is even necessary.

The Court is not persuaded by Plaintiffs’ attempts to distinguish these Coleksed
actions. Plaintiffs have clearly requested that Defendants be enjmnedsing Colossus in the
future, and they have offered no evidence to suggest that Defendants cannot oraeititimote
to utilize Colossus in the futurdJnder these circumstancdése Courwill assume that Plaintiffs
may actually be entitled to thejunctive relief they have asked foErring on the conservative
side of Defendants’ proposal afdaintiffs’ counsel's own estimatas other caseshe Court
finds thatthe value of injunctive relief in this case could easily amount to at leasto50%
compensatory damagesr $315,599.77.See Burns v. Massachusetts Mut. Life Ins, 820
F.2d 246, 248 (8th Cir. 1987) (“The amount in controversy in a suit for injunctive relief is
measured by the value to the plaintiff of the right sought to be enfty.ced

CONCLUSION

AggregatingDefendants’ estimates fgyotential compensatory damages for Arkansas
residentg$631,199.55)statutory penaltieés75,743.95) punitive damageé$3,787,197.30)the
value of injunctive relief($315,599.77) and attorneys’fees ($282,777.40) results in total

potential damages @5,092,517.97.Plaintiffs have not countered with evidence showing to a
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legal certainty that the amouim-controversy is $5 million or less.  Accordingly, Defendants
have met CAFA’gurisdictiond requirements For the reasons stated aboR&intiffs’ Motion
to Remand (ECF No. 104nd Motion for Discovery (ECF No. 218jeDENIED. The Court’s
previous order granting remand (ECF No. 178) is hereby vacated.
IT IS SO ORDERED, this 28rday of &tober 2013.
/sl Susan O. Hickey

Susan O. Hickey
United States District Judge
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