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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS

TEXARKANA DIVISION
SCOTT THOMASON PLAINTIFF
V. NO. 4:127V-4155
STEVE RANDALL,
WARREN HANSON,
STEVE FALER,
SWS ENGRAVING, L.L.C, and
AMERICAN LEGACY FIREARMS, INC. DEFENDANTS

ORDER

Before the Court is Plaintiffs Motion to Strike. (ECF No. 92). Defendants have
responded. (ECF No. 98). The Court finds the matter ripe for consideration.

Plaintiff asksthis Court to strike from the record the depositions and documents the
Defendants attached to their Motions for Summary Judgment. (ECF Nos. 43 & 8@nddds
attached numerous documents and the depositions of Plaintiff Scott Thomason amthmisfe
Steve Randall, Warren Hanson, and Steve Faler to their Motions for Summary Judgment.
Plaintiff contendshesedepositions and document® anot properly authenticated

1. Depositions

Plaintiff maintainsthat the depositions that are attached to the Defendants’ Motions for
Summary Judgment are improperly authenticated because they do not contain rthe cou
reporter’s certification or an attorney’s affidavit of authenticity. FB9o0s. 48 & 49, Ex. Nos.
17-20). He asserts that entire copies of the depositions were mailed to the Court, [muiveopie

not mailed to Plaintiff. Furthermore, Plaintiff argues that the depositions contaiy ma

statements to which timely objections were made, and these statements aresihbdatisrial.
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Defendants maintain that the depositions are authenticatedharflaintiff was already in
possession of copies of the depositions when the Defendants mailed hard copies to the Court

Federal Rule of Civil Procedure 30(f) requires a cogjporter to certify a deposition in
writing, and the court reportés certificate must accompany a record of the deposition.
Defendants originally attachethe depositions without signed court repotsercertificates,
however, sice Plaintiff filed this Motion Defendand havesupplemented thdepositionswith
executed court reporter certificates (ECF Nos-104). Thereforethe Court finds that they are
properly authenticated.

Local Rule 7.3 provides that attorneys shall not communicate in writing withdbg C
concerning any pending case unlespies of tle writing are served on all other parties in the
case. District Courts havéroaddiscretion in the enforcement laical rules. Reasonover v. St.
Louis Cnty., Mq.447 F.3d 569, 579 (8th Cir. 2006)ere,after encountering trouble upldiag
the depositions to the ColstCM/ECF systemDefendants mailed courtesy copies of the entire
depositions to the Couwvithout mailing copies to Plaintiff Plaintiff already possessdtie
original depositiongor three of the deponents and a copy of the foudéposition. The same
deposition transcripts that were mailed thee Courton August 27, 2014ppearedon the
CM/ECF systenby SeptembeB, 2014. The Plaintiff has not been prejudiced by Defenslant
failure to send copies dhe depositions, which Plaintiff already possessed. Thus, the Court
declines to strike the depositions on these grounds.

At the summary judgment stage, the standardiferconsideration of evidence is not
whether the evidence would be admissible at trial, but whether it could be prestetni@dn an
admissible form.SeeFed. R. Civ. P. 56(qR); Gannon Int'l, Ltd. v. Blocke684 F.3d 785, 793

(8th Cir. 2012) There are objemins that were timely raised in the depositions, however, this



does notdictatethat theCourtstrikethe entire depositions from the recorthe Court is capable
of evaluatingthe objectionsandwhether the evidenaosould be presented in an admissible form
at trial, and has done so accordingly.

For the reasons explained abpké&intiffs Motion to Strike the depositions is denied.

2. Documents

Plaintiff conters that the Defendants rely @fteen documents (ECF No. 43, Ex. Nos.
1-13, 1516) that were not properly authenticatedDefendants argue that most of the exhibits
were authenticated during the depositions and the others do not require autbanirddr the
Federal Rules of Evidence!To be considered on summary judgment, documents must be
authenticated by and attached to an affidavit made on personal knowledge s#tiisgdh facts
as would be admissible in evidence or a deposition that meets the requiremeitRaTiFd.
56(e)” Shanklin v. Fitzgerald397 F.3d 596, 602 (8th Cir. 2005Jhe Court will go thwugh the
documents and evaluate whetkigey have beeauthenticated

I Exhibits 1-3, 5-7, 9-10, 12, 15-16

Exhibits 1, 2, 3, 9, 12and 15were sufficiently authenticatedn Scott Thomasds
deposition. Exhibits 57 were authenticated in Steve Fadedeposition. Exhibst 10and 16
were authenticated in Steve Randaldeposibn. The Court find€xhibits 3, 5-7, 910, 12,
and 15-16 authenticated and admissible.

i Exhibit 4

Exhibit 4 is a check that Scott Thomason wrotéhmUnited States Treasunjt has not
been authenticatednd Defendants agree with Plaintiff théte Court shouldtgke it from the
record ThereforePlaintiff’'s Motion to Strike Exhibit 4s granted

iii. Exhibits8 & 13



Exhibit 8 is the Articles of Incorporation for 3:16 Engravings, LLG:16”) obtained
from the Arkansas Secretary of State. Exhibit 13 is theificate of Status from the Arkansas
Secretary of State. These documents are signed and sedlesl Akansas Secretary of State
andare certified copies of public records. Thae seHauthenticating under Federal Rule of
Evidence 902. Therefore, the Court finds Exhibits 8 and 13 authenticated anslilalémis

V. Exhibit 11

Exhibit 11 is anotificationfrom 3:16to the Arkansas Department of Workforce Services.
This document was authenticatedthe affidavit of Christina L. McJunkins, who servedtas
bookkeeper for 3:16 Engraving, LLC. (ECF No. 67, Ex. KK). She personally prepared and
submitted the form to the Department of Workforce Services. Therefore, Exhibias been
authenticated and is admissible.

For thereasons stated abqgwbe Court finds that Plaintiff Motion to Strike (ECF No.
92) should be and hereby GRANTED IN PART andDENIED IN PART. The Court strikes
Exhibit 4 to the DefendaritdMotion for Summary JudgmerECF No. 43, Ex. 4)from the
record All other Exhibits attached tDefendans’ Motions for Summary Judgment remain part
of the record.

IT 1S SO ORDERED, this18th day oDecember2014.
[s/Susan O. Hikey

Susan O. Hickey
United States Districludge




