Larey et al v. Allstate Property and Casualty Company Doc. 69

IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
TEXARKANA DIVISION

MICHAEL H. LAREY, individually
and on behalf of all others similarly
Stuated PLAINTIFF

V. Case No. 4:14v-4008

ALLSTATE PROPERTY AND CASUALTY
INSURANCE COMPANY DEFENDANT
ORDER

Before the Court is Plaintifs Agreed Motion for Preliminary Approval of Class
Settlement, Class Certification for Settlement Purposes, Appointment of Class®&datives,
Appointment of Class Counsel. (ECF No. 6Blaintiff and Defendant Allstate Property and
Casualty Insurancedipany (“Allstate”) have agreedsubject to Court approvatto settle this
litigation pursuant to the terms and conditions stated in the Stipulation of Settlemeent (th
“Stipulation”) filed with the Court on June 2, 2017. (ECF Bb6-1). On August 28, 201/the
Court held a hearing regarding the motion. The Court finds this matter ripe for catiside

Pursuant to Federal Rule of Civil Procedure 23(e), the Court must approve this class
action settlemenbefore it becomes effectiveReview of a proposedlass action settlement
typically proceeds in two stage$At the first stage, the parties submit the proposed settlement to
the Court, which must make ‘a prelimindairness evaluatiori.”’ Martin v. Cargill, Inc., 295
F.R.D. 380, 383 (D. Minn. 2013) (quoting Fed. Judicial Q#ranual for Complex Litigation,
Fourth ("MCL"), § 21.632). “If the proposed settlement is preliminarily acceptable, the Court

then directs that notice be provided to absent class membexwder to afford them an
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opportunity to be heard on, object to, and opt out of the settlemknt(titing Fed. R. Civ. P.
23(c)(3), (e)(1), (e)(5)).

When making a preliminary fairness evaluation, the “fair, reasonable, andatalequ
standard imposed yule 23(e)(2) is lowered, and the Cosrfocus is on whether the settlement
is “within the range of possible approval due to an absence of any glaring swbstanti
procedural deficiencies."Schoenbaum v. E.l. Dupont De Nemours and Co., No. 4:05cv-1108
ERW, 2009 WL 4782082at *3 (E.D. Mo. 2009). Although proposed settlements are
presumptively reasonable at the preliminapproval stage, the Cournust nonetheless
“consider issues such as whether the settlement carries the hallmarkssiveolgtiation or
uninformed decisiommaking, is unduly favorable to class representatives or certain class
members, or excessively compensates attorndyk.”Because there is typically no client with
the motivation, knowledge, and resources to protect its own interests, the judge musheadopt t
role of a skeptical client and critically examine the class certification elemeatgrapbosed
settlement terms, and proceduresifigplementation.” MCL at § 21.61.

ITISHEREBY ORDERED THAT:

1. The Stipulation is inagorated by reference in this Order, and all terms defined in
the Stipulation shall have the same meanings in this Order.

2. The Stipulation and Proposed Settlement are preliminarily approved as fair,
adequate, and reasonable, and Plaintiffs’ motion for preliminary approval of ¢pesBd
Settlement is hereb@RANTED in all material respects, subject to further consideration at the
Final Approval Hearing. However, the Court does find that the Stipulation must be amended i
certain noAmaterial respects, apecifically noted below. Provisions of this Order that deviate

from the terms of the Stipulation will be underlined.



3. Contingent upon final approval of the Proposed Settlement, and pursuant to
Federal Rule of Civil Procedure 23, Plaintiff's motion for pnéhary class certification is
herebyGRANTED. The following Class is conditionally certified for settlement purposes only

All Persons in Arkansas who had a Covered Loss, where estimated labor

depreciation was initially deducted from the claim paymend, where the claim

was paid at less than the limit of liability (accounting for deductible) as set forth

on the declarations page of the applicable Policy.

Excluded from the Class are:

(1) Persons who received indemnification payment(s) for full
replacementost with no initial deduction of any estimated labor
depreciation;

(2) Persons who received indemnification payment(s) in the full
amount of limit of liability shown on the declarations page of their
Policy;

(3) Alistate and its affiliates, officers, and diters;

(4) Members of the judiciary and their staff to whom this action is
assigned; and

(5) Class Counsel.

“Covered Loss” means a first party insurance claim for physical damadeawit

date of loss from December 7, 2010 to November 22, 2013 on an Arkansas

homewners insurance policy issued by Allstate Insurance Company, Allstate

Indemnity Company, Allstate Property & Casualty Insurance Companstatd!

Vehicle and Property Insurance Company, or North Light Specialty Insurance

Company that resulted in an indemnity payment by any of those companies under

Coverages A or B.

4. Michael H. Larey is preliminary appointed as the representative of the Glass (
“Representative Plaintiff”), and th€ourt preliminarily finds that the following attorneys for
Plaintiff satsfy the adequacy requirement of Federal Rule of Civil Procedure 23, and appoint

suchas counsel for the Class (“ClaSsunsel”):



D. Matt Keill

John C. Goodson
KEIL & GOODSON P.A.
406 WalnutStreet
TexarkanaAR 71854

R. Martin Weber, Jr.
Richard E. Norman
CROWLEY NORMANLLP
Three Riverway
Suitel775

Houston,TX 77056

James MPratt Jr.
JAMESM. PRATT, JR. P.A.
144 Washington NW
P.O. Box 938

Camden, AR 71701

Matthew L. Mustokoff

Richard A. Russo, Jr.

KESSLER TOPAZ MELTZER
CHECK,LLP

280 King of Prussia Road

Radnor,PA 19087

William B. Putman
TAYLOR LAW PARTNERS
303 E. Millsap Road
P.O. Box 8310
Fayetteville AR 72703

A.F. “Tom” Thompson, llI
Kenneth P. Castleberry
MURPHY, THOMPSON, ARNOLD,

SKINNER & CASTLEBERRY
P.O. Box 2595
555 East Main Street
Suite 200
Batesville, AR 72503

Jason Earneftoselius

Jack Austin Mattingly, Jr.

Tanner Hicks

MATTINGLY & ROSELIUS, PLLC
13182 N. MacArthur Blvd.

Oklahoma CityQK 73142

5. If final approval of the Proposed Settlement is not granted, this Order, including
the above description of the Clatise preliminary certification of the Clasand thepreliminary
appointment of the Representative Plaintiff and Class Counsel, shalidmeatically vacatedIf
the Stipulation is terminated, disapproved, or materially altered in whole ortibyptne Court,
any appellate court(s), or any other court of review, or if the Stipulatt@nmsnated as provided
in Paragraphs 667 of the Stipulation; the Stipulation or any provision of the Stipulation or the
fact of the Stipulation having been made, shall not be admissible or entered intaceyvide
referenced or cited for any purpose whatsoever and shall not be subject torgiasomewviled

in Paragraph 70 of tHe&tipulation.



6. Pending a final determination of whether the Proposed Settlement should be
approved as fair, reasonable, and adequate, neither Representative Plairdrify mtential
Class Member who has not opted out, whethezctly, indirectly, representatively or in any
other capacity, shall start, join, continue, litigate or participate in, support, eptaanty benefit
or relief from any other lawsuit, arbitration, or administrative or regulgbooceeding against
Allstate that is based on, relates to, or involves any of the claims, facts, circumstarstggect
matters of this Lawsuit or the Stipulation. Accordingly, the Court herebyrpngiily enjoins
Representative Plaintiff and any Class Member who has not aptedrom instituting,
maintaining, prosecuting, suing, asserting or cooperating in any actioomaaeging, whether
new or existing, against any of the Released Persons for any of the Relieassd C

7. Epiq Class Action & Claims Solutions, Inghe“Administrator”)is preliminarily
appointed as thirdaarty administrator.

8. The Parties have prepared the Class Notice, Claim Form, and Publication Notice,
which have been submitted to the Court as Exhibits 2, 3, and 4 to the Stipulation. (ECF No. 65
1). As set forth herein, the Court has reviewed approvesthese forms. Counsel for the
Parties, along with the Administrator, are authorized to complete any missangation and to
make any nossubstantive revisions to these documents, as necessary to fulfill the purposes of
the Settlement.

9. As soon as practicable after the entry of this Order, but in any event nohaore t
thirty (30) days after entry of this Order, Allstate shall conduct eonedde search and make
reasonable inquires of its records during the Class Period and provide to the Adtomibe
following information, if reasonablyailable: the name, last known address, date of loss, policy

number, claim number, the total amount of dwelling and other structures payment(s), and the



addres®f the insured premise(s) of each Person wlaopotentialClassMember.

10.  Prior to mailing the Class Notice and Claim Form, the Administrator will run
these addresses through the National Change of Address Database (“NCO&Hhd current
name and/or address for each potential Class Member. Thereafter, thesftdtoinshall send a
copy of the Class Notice and a Claim Form by {olsiss mail to each potential Class Member
for whom Allstate has ascertained a name and address.

11. Upon completion of the updating efforts, the Administrator shall use its best
efforts to complete the mailing of the Class Notice and Claim Form to potential Cladsekée
not less than sixty (60) days prior to the Final Appréiedring.

12. If any Class Notice and/or Claim Form iegi to any potential Class Member is
returned to the Administrator as undeliverable, the Administrator will prommgleéxh Class
Notice and/or Claim Form that is returned as undeliverable and provide copies of tloe log t
Allstate’s Counsel and Class Qmel, as requestedlf such a mailing is returned with a
forwarding address, the Administrator will forward the returned maibrthat addressFor any
returned Class Notice and/or Claim Form without a forwarding address dihei&trator will
use LexisNexis AllFind research to attempt to find a current addreswitimd-mail the Class
Notice and/or Claim Form to any new address obtained through such a seaedGlass Notice
and Claim Form will also be available to Class Members upon request to the Adatonistho
shallsend these documents via fickdssmail as requesteby any potential Class Member

13. The Court finds that the procedursst forth in the preceding paragraphs
constitute reasonable and best notice practicable under the circumstath@sappropriate and
sufficient effort to locate current addresses of Class Members such thdtional efforts to

do so shall be requide Upon request, Allstate and the Administrator shall provide Class



Counsel reasonable access to the notice process as they may need to moplianc®mwvith
the noticecampaign.

14. In addition to the Class Notice and Claim Form mailed in accordance Iveth t
precedingparagraphs, the Administrator shall establish an automatefdetmltelephone number
and a settlement website that will contain information on the Stipulation, reldeadinys, the
opt-out form, and information regarding how to obtain a copy of the Stipulation, including
exhibits to the Stipulation; further, the Administrator shall also cause the Rialliddotice to
be published twice ithe Arkansas Democr&iazette— the first publication will beforty-five

(45) days prior to th&inal Approval Hearingand the second publication will iee (5) days

after the Final Approval HearingThe Publication Noticeshall indicatein their bold heading

that this settlement involves Allstate.

15. At or beforethe Final Approval Hearinghe parties shall file a proof of mailing
the Class Notice and Claim Form from the Administrator

16. The Court preliminarily finds that thdisseminationof the Class Notice and
Claim Form under the terms and in the format provided for in this Order, togetlmetheit
establishment of an automated {iode telephone number and settlement website, and the
Publication Notice as set forth above, constitutes the best practicable notice thede
circumstances; is reasonably calculated to apprise all potential Class Menitzersan be
identified through reasonable effort othe pendency of the Lawsuit, this Stipulation, and the
Final Approval Hearing; and meets the requirements of the Federal Rulesld®rGoadure, the
requirements of due process under the United States Constitution, and the regsicéraegt
other applicable rules ¢taw.

17.  The costs of providing notice and effectuating all other settlead@ministration



shall be borne by Allstate, as provided in the Stipulation.

18. The Court will hold a Final Approval Hearing to consider the fairness,
reasonableness, and adequacy of the Proposed SettlerBed@@ atm. February 12018 at the
United State€ourthouse, Texarkana, Arkansahis date shall be set forth in the Class Notice.
During the Final Approval Hearing, the Court will consider and deterrmtes alia:

a. Whether the Stipulation for this Lawsuit should be approved as fair,
reasonable, anadequate,

b. Whether this action should be certified as a class action for settlement
purposes only and whether the requirements of;

C. Whether this Lawsuit should be dismissed with prejudice pursuant to the
terms of the Stipulation;

d. Whether members of tHélass should be bound by the Release set forth in
the Stipulation;

e. Whether members of the Class (who have not opted out), whether acting
individually or together, should be permanently enjoined from instituting,
maintaining, prosecuting, suing, asserting or cooperating in any action or
proceeding, whether new or existing, against any of the Released Persons
for any of the Released Claims; and

f. Whether and in what amount Class Counsel’s application for an award of
attorneys’ fees and expenses, and the Reptative Plaintiff's request for
a service award should beproved;

g. Objections, if any, made to the Proposed Settlement or any of its terms.

Upon a showing of good cause, the Final Approval Hearing may be postponed, adjourned, or
rescheduled by the Cdwvithout further notice to the members of the Cla&sy rescheduled

date for the Final Approval Hearing will be posted on the Settlement Weldditbriefs and
materials in support of an Order for final approval and judgment and fovieesaward ¢ the
Representative Plaintiff and payment to Class Counsel for its attorneysiridecosts shall be

filed with this Court no later than five (5) days prior to the Final Approval iHgar

19. ClassMembers who wish to exclude themselves fritni@ Class must complete



an optout form, which will be available on the settlement website, and electroniaaltyitsor
mail the completed ogiut form to the Administrator no later than twenty (20) days prior to the
Final ApprovalHearing.

20.  All ClassMembers who do not request exclusion in the manner set forth in the
Stipulation shall be bound by all proceedings, orders, and judgments in the Lawsuitywihic
have preclusive effect in all pending or future lawsuits or other proceedingsptethat
Allstate, in its sole discretion, may allow a potential Class Member who does not tauedst
exclusion from the Class to opt out of the Class up to and including the date of the Final
ApprovalHearing.

21. Class Members who do not request exclusion fromClass may object to the
Proposed Settlement by filing with the Court and mailing to the Administrator, a wrdtee n
of intent to object as provided in the Stipulation no later than twenty (20) days befdranal
Approval Hearing. The right to olgkto the Proposed Settlement must be exercised individually
by a Class Member, not as a member or representative of a group or subckgssinethe case
of a legally authorized representative on behalf of a deceased, minoGapacitated Class
Membe. To be considered, the written notice of intent to object to the Proposed Sattleme
should:

a. Contain a heading which includes the name of the case and case number
of this Action;

b. Provide the Objector’'s name, address, telephone number, and signature;
C. Indicate the specific reasons why the Objector objects to the Proposed
Settlement;

d. Be filed with the Clerk of Court no later than twenty (20) days prior to the
Final Approval Hearing;

e. Be sent to the Administrator by firstass mail, and postmarked noelat
than twenty (20) days prior to the Final Approval Hearing;



f. Contain the name, address, bar number, and telephone of the Objector’s
counsel, if represented by an attorney; and

g. State whether the Objector intends to appear at the Final Approval
Hearing, @&her in person or through counsel.

In addition, a notice of intent to objesitouldcontain the following additional information if the
Objector or his/her attorney requests permission to speak at the Final Appeaviag:

I. A detailed statement of thepecific legal and factual basis for each and
every objection;

il. A list of any and all withesses whom the Objector may call at the Final
Approval Hearing, along with the address of each witness and a summary
of his/her proposed testimony;

iii. A detailed descption of any and all evidence the Objector may offer at
the Final Approval Hearing, including photocopies of any and all exhibits
which the Objector may introduce at the Final Approval Hearing; and

iv. Documentary proof of membership in the Settlement Class.

An Objector who does not include the above information in his/her notice of intent to object

will likely be limited in speaking and presenting evidence or testimony at theAppaoval

Hearing and may be prevented from doing so entirely.

22.  Any Class Membewho does not file and mail a timely and complete written
notice of intent to object in accordance with the Stipofgtivaives the right to object or to be
heard at the Final Approval Hearing and is barred from objecting to the Proposeth&ttl

However, the Court retains discretion to hear objections absent full, technical compliémce

this Order upon a showing of good cause for failure to comply.

23. The Administrator shall provide Allstate’s Counsel and Class Counsel with
copies of any and all objections or opt-out forms received bfdhenistrator.

24. At or before the Final Approval Hearing, Class Counsel shall file with the Court
a declaration stating the number of Class Members who have timely excluded|tesniom
the Class, the number of returned Class Notices, and the number of Objectors.

25. Class Members will be provided an opportunity to submit Claim Forms in the
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form attached to the Stipulation as Exhibit 3, requesting Claim Settlement Payments in
accordance with the terms of the Stipulation.

26.  Any Class Member who has natksnitted a timely, complete eput form and
who has returned a timely, complete Claim Form that has been approved by thesidtor
may receive a Settlement Check according to the terms of the Stipulatian EiffélctiveDate
occurs.

27. Not less tharfive (5) daysprior to the Final Approval Hearinglass Counsel
shall file with the Court a motion seeking the Court’s final approval of the BedpBettlement
and Stipulation and entry of the final judgment in the form anctert attached to the
Stipulation as Exhibit 5. Allstate, in is®le discretion, maglso file a brief in support of final
approval of the Proposed Settlement.

28. This Order shall not be construed or used as an admission, concession or
declaration by or against Allstate of any fault, wrongdoing, breach or tyabdr of the
appropriateness of certifying a class for litigation purposB®r shall the Order be cetrued
or used as an admission, concessordeclaration by or against the Representative Plaintiff or
the members of the Class that their claims lack merit or that the relief requesteddr in th
pleadings is inappropriate, improper unavailable, or ag waiverby any party of angefenses
or claims he, she, or it mémave

29. The Proposed Settlement is preliminarily approved as fair, reasonable, agdequat
and in the best interest of the Class Membé@ise Parties and the Administrator are directed to
implement the terms of the Proposed Settlement in accordance witipikiation.

30. The parties are directed to amend the Stipulation and reflect the modifications

noted in this Order. A finalized, amended Stipulation mudilée with the Court for approval

by no later tharDctober 2, 2017. Once the Court has approved the amended Stipulation, no

additional amendments may be made without prior approval of the Court.

31. Upon a showing of good cause, the Court may extend any of the deadlines set
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forth in this Order without further notice to tBéass.

32.  Except for proceedings in furtherance of the Proposed Settlement, this action is
stayed pending further order from the Court. The trial of this matter, curssitiprFebruary
20, 2018is cancelled.

IT ISSO ORDERED, this 25th day oSeptember2017

/s/ Susan O. Hickey
Susan O. Hickey
United States District Judge
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