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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
TEXARKANA DIVISION

HARLAN BROWN and DONNA

BROWN, individually and on behalf

of all others similarly situated PLAINTIFFS
V. Case No. 4:14v-4026

HOMESITE GROUP INCORPORATED

d/b/a HOMESITEHOME INSURANCE DEFENDANT

FINAL ORDER AND JUDGMENT

Before the Court is PlaintiffsMotion for Final Approval of Stipulation of Settlement
(“Motion for Final Approval”). (ECF No. 58). Also before the Court is Plaintifgplication
for Attorneys’ Feesand Reimbursemenbf CostsRelatedto the Stipulation and Settlement
and for Class Representative’sParticipation Fee (“Class Counsel'sApplication for Fees”).
(ECF No. 57). Plaintiffs and Defendant Homesittasurance Company of the Midwest
(“Homesite”) have agreedsubject to Court approvatto settle this litigation pursuant to the
terms and conditions stated in tAenendedStipulation of Settlemerfiled with the Court on
December &, 2017. (ECF No. 5@). On April 19 2017, the Court heldfanal approval hearing
on the motions. The Court finds the matter ripe for consideration.

I. BACKGROUND

1. Plaintiffs filed this actionallegingthat Homesie wrongfully depreciatedhe cost
of laborwhenresolving structuratlaims in the State of Arkansas. Homesitehas deniedall
wrongdoingand hasmaintainedthroughoutthis litigation that it has at all times paid claims
when reasonable andppropriateto do so and has consistentlyactedin accordancewith the

governinglaws and regulations oArkansasandeachStatein which it does business.
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2. After litigation betweenthe partiesand armslength negotiationsbetweenClass
Counsel and counsel forHomesite, the parties have reached a settlementthat provides
substantialbenefits to a SettlementClass, in return for a releaseand dismissal of claims
againstHomesite.

3. On March 24, 2016Rlaintiffs and Homesite executedand filed a Stipulation
of Settlement andccompanying exhibitsOn December 16, 2016, the parties figtAmended
Stipulation of Settlement (th&tipulation”)in accordance with the Court’s order.

4. The Stipulation is hereby incorporatedby referencein this Final Judgment,
and definitionsand terms set forth in the Stipulation are herebyadoptedand incorporated
into this Final Judgment.

5. On March 24, 2016,Plaintiffs filed with the Courtthe original stipulation of
settlementand exhibits theretalong witha motion for preliminary approval of the proposed
settlemenithe“ProposedSettlement”).

6. On December 5, 2016, the Couwmteredan order preliminarily approving
class sttlement (“Preliminary Approval Order”), preliminarily approving t&g@pulation,
preliminarily certifying the SettlementClass as a classactionfor settlementpurposes only,
and scheduling a hearing for 9:00 am on March 22, 201@otwider final approvalof the
Proposed Settlemerand other actions describedin the Preliminary Approval Orderand the
Stipulation (the “Final Approval Hearing”). On January 9, 2017hé¢ Court entered a text order
rescheduling th&inal Approval Hearing for April 19, 2017.

7. As part of its Preliminary ApprovalOrder, the Courtcertified a Settlement

Classdefined asfollows:



All persons and entities who received actual cash value
(“ACV”) payments, directly or indirectly, from Homesite
Insurance Compangf the Midwest for physical loss ordamage
to their dwelling or other structures, such dwellings or other
structures located in Arkansas, at any time during @hass
Period, where the cost of labor was depreciatedand never
subsequentlyeimbursedyHomesite.

Excluded from the SettlementClass are: (1) All personsand
entitieswho receiveda replacementost paymentfrom Homesite
Insurance Compangf the Midwest; (2) All personsand entities
who received a paymentat leastequal to the applicablepolicy
limits on a total loss claim; (3) Homesite and its affiliates,
officers, and directors; (4) Members of thejudiciary and their
staffto whomthis actionis assignedand(5) Plaintiffs’ counsel.

“Class Period” meansthe period of November 22, 2008 through
the dateof PreliminaryApproval.

8. As part of the Preliminary Approval Order, this Court approved a proposed
notice, which provided ClassMemberswith notice of the ProposedSettlementand Stipulation
(the “Individual Notice”). In accordancewith the Stipulation, the Individual Notice also
explainedthe opportunity foiClassMembersto file objectionsto the Proposed&ettlementand
the procesdy which ClassMemberscould exclude themselvelsom the SettlemeniClass. The
Courtalsoapproved published notice of tisettlemenin the ArkansasDemocratGazette(the
“Publication Notice”), which further provided Class Memberswith information about the
Proposed Settlement.

9. The Courtordered thdndividual Notice, in theform attachedo the Stipulation of
Settlementas Exhibit “2”, be mailed by Homesite, by first-class mail, postageprepaid, not
less than sixty (60) days foee the Final Approval Hearin¢the “Notice Mailing Date”) to all
potential ClassMemberswhosenamesandlastknown addressewereascertainedby Homesite
through a reasonabgearchandinquiry of its recordsof claims by ClassMembersduring the

ClassPeriod,with supplementation dhoseaddresseasdescribedn the Stipulation.



10. On April 7, 2017, Plaintiffs moved the Court for final approval of the teshike
ProposedSettlementandfor the entry of this Final Judgment. (ECF No. 58). In support of
the Motion for Final Approval Plaintiffs submitted, among other thingsgvidence
concerning thedisseminationand adequacyof Individual Notice, evidence regarding the
names of potential ClassMemberswho timely submitted requestsfor exclusion from the
SettlementClass, evidenceregarding the negotiation of theStipulation, evidenceregarding
the fairness, reasonablenes&nd adequacyof the terms of the Stipulation, and evidence
regardingthe fairness,reasonablenesandadequacyof Class Counsel’'sApplication for Fees.
Plaintiffs also submitteda Brief in Support of Motionfor Final Approval, setting forth
extensiveargumentand authority along with various Exhibits attachethereto.Plaintiffs also
filed Class Counsel’'s Application for FeSCF No. 57) which containedextensiveargument
andauthority,with variousexhibitsattachedthereto.

11.  On April 19, 2017, the Court held the Final Approvaéafing h accordance
with the Preliminary Approval Order.
12. At the Final Approval HearingPlaintiffs offered the following evidencean

support of the Motiorfor Final Approval and ClassCounsel’'sApplication for Fees:

Ex. # ECF Doc. No. Description
1 51 Motion to Certify and exhibits thereto
2 52 Memorandum Brief in Support of Motion to Certify
3 52-1 Keil Declaration andExhibits thereto
4 52-2 Harlan Brown Declaration
5 52-3 Donna Brown Declaration
6 55 Order Granting Preliminary Approval
7 56-1 Amended Stipulation of Settlement and Exhibits thereto
8 57-4 Keil Declaration in Support of Fee Application
9 57-5 HarlanBrown Declaration in Support of Fee Application
10 57-6 Donna Brown Declaration in Support of Fee Application




13.  On April 12, 2017 Homesitefiled a declarationthat the mailing of the Court-
approved Individual Noticevas completed on February 16, 201he Individual Notice was
mailed via First ClassUnited Stategmail to 163 ClassMembers and the class representative,
for a total of 164 mailings. Homesiteeceived a total of 29 individual notices returned as
undeliverable through April 5, 2017. With the assistance of Heffler Claims, ehsefathe
names of the 29 class member whose Individual Notices were returned as usnbleliveas
performed using the commerc@ddress database Transunion. A second notice was mailed to
21 of the 29 class members whose notices were returned. The remaining eigheol@&ssm
who did not receive a second mailing were determined to be deceased. None of the 21 second
notices thawere mailed have been returned. Twurt finds that the percentage of Individual
Noticesthat were returned without forwarding addresses (approximately 4.87%@sisneble.

As of April 11, 2017, Homesite had received no requests for exclusion, and the Court had
received no objections. No objections were made at the Final Approval Hearing.

14. The parties have satisfactorily demonstratecthat Individual Notices were
mailed, andthe Publication Notice was published,in accordancewith the Stipulation and
Preliminary ApprovalOrder.

15. TheCourt finds that theProposedSettiementprovides substantiahonetary
benefits to ClasdMembers. The maximum monetary liability of Homesite for settlement
paymentsto ClassMembers, attorneys’ fees, costs,and expenseof the litigation, and Court-
approved participation awards to the Class Representativeis $173,127.36 In
addition,Homesitehas agreedto fund thecosts of claims notice and administration. The
payment procedurestablishedunder theStipulationis uniform and fair,and provides Class

Members withthe opportunityto receivesettlementpaymentsasdescribedin the Stipulation.



16. All personswho wished to be excluded from the SettlementClass were
provided anopportunity to request exclusion as describedin the Individual Notice and
PublicationNotice. No class member sought exclusion from the Settlement Class.

17.  ClassMemberswho did not timely file and serve an objectionin writing to
the Stipulation, to the entry of this Final Judgment, oto Class Counsel'sapplication for
fees, costs,and expensesin accordancewith the proceduresetforth in the IndividualNotice
and mandated inthe Preliminary Approval Order, are deemedto have waived any such
objection throughany appealgcollateral attack, or otherwise.

18. At the Final Approval Hearing, the Court considered,among other matters
describedherein, (a)whethercertificationof the Settlement Class for settlementposes only
was appropriate under Rule 23b) the fairness,reasonablenesand the adequacy ofthe
Stipulation; and (c) the fairness and reasonablenes®f Class Counsel’s application for
attorneys’ fees under applicable law. The Court independentlyevaluated not only the
pleadings, evidenceand argumentsof Plaintiffs, Class Counseland Homesite, but also
rigorously andindependentlyevaluatedthe Stipulationand Class Counsel’s Application for
Fees on behalf of Class Members,andas such, the Courtonsideredargumentghat could
reasonablybe made againsapproval of theStipulation and Class Counsel’'sApplication for
Attorneys’ Fees, even though suchargumentswere not actually presentedto the Courtby
pleading ororal argument.

19. In light of the matters presentedin this action and the provisionsof the
Stipulation, the Court findghat the Proposed&ettlements a fair, reasonablendadequate
compromise of thelaims againstHomesite,pursuantto Federal Rule of Civil Procedur2s.

In considering a number déctors,the Court findghat:



a. The liability issuesin this action and the suitability of this action for
certification of a litigation class have been vigorously contested,particularly in
respectto litigation manageability requirements;

b. This Proposed Settlement has the benefit of providing substantial
benefits toClassMembersnow, without further litigation, under circumstancesvhere
the liability issuesarestill vigorously contestedamong theParties;

C. The ProposedSettlementis clearly a byproduct ofadversarylitigation
betweenhe Partiesand not aresultof any collusion on thepartof Class Counsel or
Homesite;and

d. Class Counsel's requestfor an award of reasonablefees and
reimbursementof expensess reasonablefair, and in all respects consistent with the
terms of the Stipulation.

II. CONCLUSIONSOFLAW

1. This Court has jurisdiction over thePlaintiffs, Homesite,and members ofthe
SettlementClass.

2. The Court concludesthat, for settlementpurposesonly, the Settlement
Classmeetsall the requirementsf Federal Rule of Civil Procedu8, due process andall
other applicablerules and law and can thereforebe certified as a settlementclass. Class
Membersareascertainabléy an objective standaahdaretoo numerousto be joined, and
questionsof law and fact are commonto all SettlementClassMembers,asrequiredby
Rule 23(a)(l) and (2). The ClassRepresentatives’claims are typical of those of the
SettlementClass, as required by Rule 23(a)(3) and the Court finds that the Class

Representatives amembers of th8ettlement Class The ClassRepresentativeandClass



Counsel have fairly and adequatelyrepresentedand protected the interests of the
Settlement Class for the purposesof entering into and implementing the Proposed
Settlementasrequiredby Rule23(a)(4).

3. The Stipulation providesfor the settlementof this action with Homesiteby
the ClassRepresentative®n behalf of the membersof the SettlementClass. The Stipulation
provides that, in exchangefor the releasesdescribedin the Stipulation and this Final
Judgment, Homesit&ill provide substantiatonsiderationconsisting ofsettlementpayments
to allmembersof the SettlementClass,asdescribedin the Stipulation.

4. The parties have provided evidencehat the Individual Notices were
disseminatecand thePublication Notice was published in accordancewith the Preliminary
Approval Order and Stipulation, all of which informed membersof the SettlementClass of
the terms of the Proposed Settlementf their opportunity to requestexclusion from the
SettlementClass,andof their opportunityto objectto thetermsof the Stipulation.

5. Based on the Court’s review of the admitted evidenceand the eguments of
counsel, the Courtfinds that the Individual Notices were mailed to members of the
Settlement Classn accordancewith provisions of thePreliminary Approval Order, and
together with the Publication Notice: (i) constituted the best notice practicable; (ii) were
reasonablycalculatedto apprise potentiaimembersof the SettlementClass of the pendency
of the action, their right to object or excludethemselvesrom the ProposedSettlementand
to appearat the Final Approval Hearing, and their right to monetaryrelief; (iii) were
reasonableand constitutedue, adequateand sufficient notice to all Personsentitled to
receivenotice; and (iv) met all requirementsof the FederalRules of Civil Procedureand the

requirementsof due processunderthe United StatesConstitution, and requirementsof any



otherapplicablerulesor law. The Court further finds thatthe noticecampaignconciselyand

clearly statesin plain,easilyunderstoodlanguage:

a. the nature of the action;

b. the definition of the classcertified,;

C. theclassclaims,issuesor defenses;

d. that a ClassMembermay objectto the settlement;

e. that a Class Member may enter an appearanceand be heard at

theFinal Approval Hearingin personor through counsel,

f. that the Courtwill exclude from the SettlementClass any member
who timely requestsexclusion, statingwhen and howmembersmay
electto beexcluded;

g. the dateandtime of the Final Approval Hearing;and
h. the bindingeffect of aFinal Judgment orClassMembers.
6. Having admitted and reviewed the evidenceat the Final Approval Hearing

concerningthe successof the noticecampaign,the Court findsthat it is unnecessaryto
afford a new opportunity to request exclusion to Class Members who had an earlier
opportunityto requestexclusion, but did not dso.

7. The Court finds thathe Final Approval Hearing and the evidence before the
Court clearly supporta finding that the Stipulation was enteredinto in good faith, after
armslengthnegotiationsbetweenthe Plaintiffs and Homesite

8. The Court findsthat approval ofthe Stipulation and the ProposedSettlement
embodied thereirwill result in substantial savingé time and resourcedo the Courtand
the litigants and will further the interests of justice. Further, the Court findsthat the
Stipulation is fair, reasonableand adequateto membersof the SettlementClass based on

discovery, dueliligence,andthe absenceof material objectionssufficientto deny approval.



9. The settlementof the action on theterms, conditions,and limitations set forth
in the Stipulationis approvedand confirmed in all respectsasfair, reasonableand adequate
and in the best interest of the Settlement Class and Class Members, especially of tigh
benefitsmade available to the Settlement Clas®l the costs and risks associated witlthe
continued prosecutiortrial and possibleappealof this complex litigation.

10. A review of the following factors supports a finding that the Proposed
Settlements fair, reasonablandadequate:

a. The strengthof the casefor the plaintiffs on the merits, balanced
againstheamountofferedin the settlement;

b. Thedefendant’s overall financial condition and ability to pay;
C. The complexity, length and expenseof further litigation; and
d. Theamountof oppositionto the settlement.

11.  Although the noticecampaignwas highly successfuland resulted in notice
being mailed to approximately 94.5% of th&€lass Members, no Class Members filed
objections to the Proposed Settlemerdontainedin the Stipulation. The complete lack of
oppositionby a well-noticedSettlementClass strongly supports thdairness, reasonableness,
and adequacyf the Proposed Settlement.

12. The Court, in evaluating the fairness, reasonablenessnd adequacyof the
ProposedSettlement, considered objections could have possiblybeen raised by any Class
Member. After consideringsuch possible objections, the Court fintizat the Stipulation and
Proposedettiementare fair, reasonableand adequate.

13. The Court findghat Class Counsel’'srequestsfor $48,607.82in attorneys’
fees and expenses aagbarticipation fee 0f61,500.00to each Class Representative, to be

paid by Homesite, are fair, reasonable, and adequate.
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IT ISORDERED, ADJUDGED, AND DECREED THAT:

1. Pursuant to Rul@3, certification ofthe Settlement Class isonfirmed for the
purpose of the Proposesettlementjn accordancevith the Stipulation.

2. There were no timely requests for exclussotbmitted byany Class MemberAll
membersof the SettlementClassare adjudgedto be membersof the SettlementClassand are
bound by this Final Judgmentand by the Stipulationand the Proposedsettlementembodied
therein, including thereleasesprovided for in the Stipulationandthis Final Judgment.

3. All provisionsandterms of the Stipulationare herebyfinally approvedin all
respects. The partiesto the Stipulation are herebydirectedto consummate th8tipulation in
accordancewith its terms.

4, Plaintiffs’ Motion for Final Approval (ECF No. 58)is hereby GRANTED and
the Partiesto the Stipulation aralirectedto consummatehetermsof the Stipulation.

5. Plaintiffs Harlan Brown and DonnaBrown are appointedasthe representatives
of the SettlementClass, and the following Class Counselare appointedas counselfor the

SettlementClass:

Matt Keil W.H. Taylor

John C. Goodson Stevan E. Vowell

KEIL & GOODSON P.A. William B. Putman

406 Walnut Street Timothy J. Myers
Texarkana, Arkansas 71854 TAYLOR LAW PARTNERS

303 E. Millsap Road
Post Office Box 8310
Fayetteville, Arkansas 72703

RichardE. Norman Tom Thompson

R. Martin Weber, Jr. CaseyCastleberry

CROWLEY NORMAN LLP MURPHY, THOMPSON, ARNOLD,
Three RiverwaySte. 1775 SKINNER & CASTLEBERRY
Suite 1775 555 East Main Street, Suite 200
Houston, Texas 77056 Post Office Box 2595

Batesville, Arkansas 72503
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Jame Pratt

JAMESM. PRATT JR P.A.

144 Washington Street, Northwest
Camden, Arkansas 71701

6. Upon theentry of this Final JudgmentgachClassMembershall be conclusively
deemedo havefully releasedanddischargedto thefullest extentpermittedby law, anyandall
of the ReleasedPersondrom all of theReleasedClaims, all asdefinedin the Stipulation,and
shallbe conclusively bouniby this Final Judgment under thdoctrinesof resjudicata, collateral
estoppelandclaimandissue preclusion.

7. “ReleasedClaims” meansand includesany andall known and unknownclaims,
rights, demands,actions, causesof action, allegations,or suits of whateverkind of nature,
whetherex contractu or ex delicto, statutory,commonlaw or equitableincluding but notimited
to breachof contract,badfaith, or extracontractuatlaims,andclaimsfor punitive or exemplary
damagesarising from or relatingto the applicationor calculationof Depreciation,which have
beenallegedor which could havebeenallegedby ClassMembersandRepresentativ@laintiffs,
on behalfof themselvesaand/or orbehalfof the SettlemenClass, againghe ReleasedPersonto
the sameextent of resjudicataprotectionsasif the allegationshad been litigated to finality.
ReleasedClaims do not includeany claim for enforcementof the contemplatedStipulation of
Settlementand/orFinal OrderandJudgment.

8. “Released Persons” means Homesite and its past or present subsidiaries,
indemniteesparents and/oraffiliates,successorandpredecessors interestassigns, acquirers,
divisions, representativesheirs, officers, directors, shareholdersmembers,agentsmanaging

agents,employees,attorneys, auditors, accountants, brokers, surlphes brokers,advisers,

insurersgco-insurersre-insurers and/or consultants.
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9. In orderto protect the continuingjurisdiction of the Courtand to protect and
effectuate thiginal Judgment, the Court permanendiyd forever barandenjoinsPlaintiffs, all
Class Members,and anyoneacting on their behalf, from filing, commencing,prosecuting,
intervening in, oparticipatingin (aspartiesor classmembers)anyaction in anyfederalor state
court orbeforeany other tribunal oforum of any kind, assertingany ReleasedClaims against
Homesiteor any of the ReleasedParties(exceptas necessarypeforethe Courtto enforcethe
termsof the Stipulation). Any personwho knowingly violatesthis injunctionwill be liable for
the costsand attorneys’feesincurred by Homesiteor any of the ReleasedPartiesas a result
of such violation

10.  Proprietary information of Homesite shall be protected from disclosureand
handledin accordancevith thetermsof the Stipulation,and ClassCounseland other attorneys
for Plaintiffs in this actionshalldestroyor returnall Proprietarylnformationin their possession,
custody, or contrahssetforth in the Stipulation.

11. Class Counsel’'s Application for Fees (ECF No. 57) is herebyYGRANTED.
Accordingly, the Court awards Class Counsel the total subA&607.82n attorneys’feesand
costs. In addition, the Courawardseach Class Representative a participation fek §00.00.
The Court finds that these amounts are fair and reason&@eesiteshall pay suchfeesto
ClassCounsel pursuanb thetermsof the Stipulation.

12. Paymentsto ClassMembersshall be madein the amountswithin the time
periods,andin the mannedescribedn the Stipulation.

13.  This actionis DISMISSED WITH PREJUDICE in its entirety on the merits,
withoutleaveto amend.

14.  Without in anyway affectingthefinality of this Final Judgmentthis Court shall
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retainexclusivecontinuingurisdiction overthis actionfor purpose®f:
a. Enforcingthe Stipulationandthe Propose&ettlement;

b. Hearingand determiningany applicationby any party to the
Stipulationfor asettlemenbarorder;and

C. Any othermatters relate@r ancillaryto anyof theforegoing.
IT 1SSO ORDERED, this 27th day of April, 2017.

/sl Susan O. Hickey
Susan O. Hickey
United States District Judge

14
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