IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
TEXARKANA DIVISION

KEVIN HOLT, on behalf of himself

and all others similarly situated PLAINTIFF
V. Civil No. 4:14:v-4030
FORD MOTOR COMPANY DEFENDANT

MEMORANDUM OPINION AND ORDER

Before the Court is a Motion to Remand (ECF No. 22) filed on behalf of Plaintiff Kevin
Holt (“Holt”). Defendant Ford Motor Compan§/Ford”) has responded. (ECF No. 24). The
Court finds the matter ripe for consideration.

BACKGROUND

On April 24, 2012, Holt filed a class action complaint in the Circuit Court of Miller
County, Arkansgsagainst Ford. In his complaint, Halleges that Ford “distributed, sold,
leased, serviak and/or warranted to or for citizens of Arkansas hundreds, if not thousands, of
model year 2005 to 2011 Ford Focus vehicles” and thieb&leshavesuspension defects that
cause“uneven and/or premature tire wear and handling concerhilt seeks to represent a
class consisting of “any owner or lessee of a model year 2005 to 2011 Ford Focus imictiel ve
registered in Arkansas, who is a citizen of Arkansas.”

Holt’'s complaint contains damagestipulation that the class will not seek damages in
excess of $5,000,008nd disclaimed all forms of relief including attornejses and punitive
damages if such damages would cause a judgment to é&@8,000 His complaint further
states that thease is not removable on the basis of the Class Action Fairness Act, 28 8).S.C.
1332(d)(“CAFA”) and warnghat an attempt by Ford to remove the case will force Holt to seek

sanctions, attorneys’ fees, and costs.



Holt's complaint preceded the United States Supreme Court’s March 19, 2013 apinion
Standard Fire Ins. Co. v Knowles U.S. _, 133 S. Ct. 1345, 185 L. Ed. 2d 439 (2013). In
Knowles the Supreme Court held that stipulations, like the one in Holt's complaint, do not
prevent removal undeZAFA. 1d. Without the benefit of th&nowlesdecision, Ford assumed
thatthe stipulation effectively prevented federal jurisdiction and did not remove teet#sat
time. Thus, litigation proceeded in state court.

On January 23, 2014, Ford deposed Holt. In his deposition, Holt testified that he was
seekng reimbursement for replacintyes that he believewore prematurelybecause of the
allegedsuspension defecte testified that he paid $360 for replacement tires. Knowing that it
sold 6,938 Focus vehicles model year 2005 to 2011 to Arkansans, Ford believed that Holt's
deposition providedotice of a recovery exceeding $5,000,0@pecifically,in addition to the
compensatory damages, Fardnsideredhat Holt's complaint seeks attorneys’ fesasd states
facts upon which punitive damages might be awardead then removed the case to this Court
on February 12, 2014sserting that this Court had federal jurisdiction pursuant to CAf@t
then filed the instant moticim remand arguing thatdfd’s removal is untimely.

DISCUSSION

“CAFA provides the federal courts with original jurisdiction to hear ascéaion if the
class has more than 100 members, the partiesmamenally diverse, and the matter in
controversy exceeds the sum or value of $5,000,08Mdwles 133 S.Ct. at 1348 (quotations
omitted). A defendant seeking to remove under CAwiisst file a “notice of removal . . . within
30 days after the receipt by the defendant, through service or otherwise, of af to@ynitial
pleading.” See28 U.S.C.8 1446(b)(1). “If the case stated by the initial pleading is not

removable, a noticefaemoval may be filed within 30 days after receipt by the defendant,



through service or otherwise, of a copy of an amended pleading, motion, order or other paper
from which it may first be ascertained that the case is one which is or hasebemmovablé.
See28 U.S.C. § 1446(b)(3).

Holt asserts thaFord’'s removal is untimely because his February 2012 comgiesht
informed Ford ofanamount in controversy exceedifi§,000,000and Ford failed to remove the
case until January 2013. Ford argues that the damages stipulation ircétallaintprevented
it from removing the casprior to the Supreme Court’s decisionKmowles In other words,
Ford argues that because Holt filed his complaint prigirniowlesand the Eighth Circuit upheld
the effectiveess of damages stipulations at that time, the stipulation prohibited removal.

This Courthasalready considereand rejecte@ similar argumeni Strickland v. Visible
Measures No. 4:13cv-4030, 2014 WL 1233105, at *2 (W.D. Ark. March 25, 2014)in
Strickland the plaintiffs filed their first amended complaotntaining a damages stipulation on
December 6, 2011 Id. at *1. Assuming the stipulation defeated federal jurisdiction under
CAFA, the defendant did not remove the case at that tilhe Later,on March22, 2013, the
defendanremoved the casasserting jurisdiction under CAFBased on information it learned
from a February 2013leposition. Id. The plaintiffsfiled a motion to remand asserting thia¢
removal was untimely becaugkeir first amended complaint sought damages in excess of
$5,000,000 and the defendants failed to remaikin 30 days upon receipt of thabmplaint.

Id. at *2. The defendant argued that it could not remove the basauseof the damages
stipulationin the plaintiffs’ first amended complaintd.

This Court rejected the defendant’s argumamdreasonedhatdespite the Eighth Circuit
authority preKnowles defendants continued to remove cases to this Court challenging damages

stipulations. Id. Specifically, this Court cited casesere the defendants removauitsto this



Court notwithstandinghe Eighth Circuit precedent at the timed pointed out that those cases
are currently pending before this Cofat reconsideration of the plaintiffs’ motion to remand in
light of the Knowlesdecision. Id. (citing Goodner v. Clayton Homes, IndNo. 4:12cv-4001,
2012 WL 3961306, at *1 (W.D. Ark. Sept. 10, 201Bgsham v. Am. Nat. Cnty. Mut. Ins..Co
No. 4:12cv-4005, 2012 WL 3886189, at *1 (W.D. Ark. Sept. 6, 2012)). Accordingly, this Court
concluded that “removal prior to tikowlesdecision was neither prohibited nor futildd.

Ford asserts th#élheinstant case is distinguishable fraases likeStricklandandBasham
because Holt filed hisomplaintafterthe Eighth Circuit’'sS=ebruary 2, 2018ecisionRolwing v.
Nestle 666 F.3d 1069 (8th Cir. 2012), abrogatedkmowles  U.S. |, 133 S. Ct. 1345, 185
L. Ed. 2d 439. Specifically, Fordcontendsthat prior to Rolwing Eighth Circuit law was
unsettledconcerningthe effectiveness oflamages stipulation. HoweveFord arguesthat
Rdwing's ruling that a damags stipulation effectively prohibited removal under CAFA
“established the law of this circuit” at that timeAccordingly, Ford claira that in light of
Rolwing the stipulation irHolt’'s complaint prevented it from removing the case.

The Courtdisagrees As the Rolwing court specifically noted it relied on the2009
decision ofBell v. Hersheyto conclude that thetipulation prohibited removal “We have
previously stated that a binding stipulatiomiting damagesought to aramount noexceeding
$5 million can be usetb defeat CAFA jurisdictiori. Id. (citing Bell v. Hershey Co557 F.3d
956, 958 (8th Cir. 2009))A casein whichthe court directly ites anotheEighth Circuitcase for
a proposition cannot be said to have “estalddstine law of thiscircuit.” Thus,the Court fing
thatRolwingdid not prevent Ford from removing timstant suit.

In the alternativeFord argues that it could not remove the case upon receipt of Holt’s

complaint because the complaint didt rexplicitly disclose an amount in controversy of



$5,000,000. Ford contendlsat it learnedthat the amount in controvergxceeded5,000,000

on January23, 2014 when Holt stated in his deposition that he paid $360 for new tires.
Specifically, Ford argues that Holt’s testimony “was the first time in the history of thetbas

[it] had any concrete basis for estimating the possible recovery” of the pbplass.

The Court finds Ford’s argument unpersuasiVae Eighth Circuihas held that thieme
limit under 8§ 1446(b) begins to ruapon receipt of a complaintvhen the complaint explicitly
discloses the plaintiff is seeking damages in excegheofederal jurisdiction amount.In re
Willis, 228 F.3d 896, 897 (8th Cir. 2000Holt’'s April 24, 2012 complaint alleged that the
suspensiordefect “necessitates factory tire replacement at less than(2Gid&s when . . .
expected factory tire treladuration is 75,000 Thus,Holt's complaint “explicitly disclose[d]”
that damages for tire replacemergrein controversy, andrord’s attemptto remoe based on
the cost to replace tiresearly two years latas untimely. Accordingly,the Court must remand
the case to state court.

CONCLUSION

For the reasons set forth above, the Court finds that Plaintiff's MfwirdRemandshould
be and hereby ISRANTED. The case is remanded to the Circuit Court of Miller County,
Arkansas, for fuher proceedings.
IT ISSO ORDERED, this 22ndlay of August, 2014.
/sl Susan O. Hickey

Susan O. Hickey
United States District




