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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
TEXARKANA DIVISION

SHAD THOMPSON PLAINTIFF
V. Civil No. 4:14-cv-04039
JAMES SINGLETON, et al DEFENDANTS

MEMORANDUM OPINION

This is a civil rights action filed by Plaifft pursuant to 42 U.S.C. § 1983. Plaintiff
proceedro seandin forma pauperis. Plaintiff is currently participating in a drug treatment
program known as Project New StarNewport, Arkansas as alexnative to continued detention
in the Hempstead County Detention Center (IML). The events at issue occurred while
Plaintiff was a pre-trial deta@® incarcerated at the HCD@n September 16, 2013 Plaintiff
claims he was attacked in a holding cell by baoinmate, Christian Archer, who had fired shots
at him earlier that same day. Immediately atfterinmate was removed from the cell Veronica
Mauldin, a former detention officer witHCDC, deployed her tasen Plaintiff.

Plaintiff is asserting clais against each Defendanin both official and individual
capacities, for failure to protect and excessive force. Plaintiff seeks compensatory and punitive
damages against Defendants. Defts argue that Plaintiff fadeo notify them that he should
not be placed in the same celtlmthe inmate who attacked hinm addition, theyclaim the force

used against Plaintiff was reasonable and used fpopes of officer safety and maintaining order.

! Lieutenant Glover, Investigator Justin Crane and Sergeant Veronica Mauldin were named as defendatit§sn Plai
complaint. However, they were newaarved. Therefore, any allegations agathese individuals were not before
the Court and were not considered.
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This matter was tried to th@ourt without a jury on Aprill4, 2016. The testimony of the
following witnesses was heard: (1) Donna@tens; (2) Michael Thompson; (3) Defendant
Fransico Mercado; (4) Defendant Gary Dormg) Defendant James Singleton; (6) Defendant
Johnny Godbolt; (7) Veronica Mauldin; (8) HeathsRp(9) Plaintiff Shad Thompson; and (10)
Defendant Cecilia Bland.

Plaintiff offered Exhibits 1 8, including: (1) S.O.A.Motes — September 16, 2013; (2)
Separate Defendants’ ResponsPlaintiff’'s Second Set of Inteogatories; (3) Hempstead County
Sheriff's Department Taser Policy; (4) Hempst€zounty Sheriff's Department Incident Report
— September 16, 2013; (5) Separate Defendants’ RespmR4aintiff's First Set of Interrogatories
and Second Request for Production of Docutisie(6) Hempstead County Detention Facility
Incident Report and Use of Fear— Veronica Mauldin(7) Video of September 16, 2013 incident
between Inmate Archer and Plaintiff; and (8p&@te Defendants’ Response to Plaintiff's First
Request for Production of Documentlaintiff's Exhibits 1 - 8 wee admitted without objection.

Defendants offered Exhibits 1 — 8, includinfll) September 16, 2013 Book-in Sheet; (2)
September 16, 2013 S.O.A.P. Notes prepared ag McLean; (3) Incident Report and Use of
force Number 13-0129 dated September 16, 2013 ety former Sgt. Veronica Mauldin; (4)
Taser Use Report prepared by former Sgt.ovima Mauldin; (5) Hempstead County Sheriff's
Department Taser Policy; (6) Video of Septenit® 2013 incident; (7) Suspt Arrest Report for
Plaintiff dated September 16, 2013; and (8) Recofdrst Judicial Appeance for Plaintiff dated
September 18, 2013. Defendant’s Exhibits& were admitted without objection.

The Court has jurisdiction pursuant to 2&8LC. § 1331. Venue is proper pursuant to 28
U.S.C. §1391. The Court now renders its findingiof and conclusions of law pursuant to Rule

52 (a) of the Federal Rules of Civil Procedure.



FINDINGS OF FACT

The events at issue occurred while Plaintiis a pre-trial detage incarcerated at the
HCDC. On September 16, 2013 around 7:30 &faintiff was booked into the HCDC for
possession of drug paraphernalia. He was initidlged in A-Pod (generglopulation) in a cell
with his brother. At that timPlaintiff did not inform anyone &d4CDC that he had any enemies.
At approximately 11:00 a.m. Plaintiff's parentontacted the Hempstead County Sheriff's
Department to ask them to investigate andant which occurred during the early morning hours
of September 16, 2013 when several gun shots fiveteclose to their hme. Defendant Gary
Dorman and Investigator Justin Crane resporatetidetermined numerous shots had been fired
at Plaintiff's home.

Plaintiff was removed from the A-Pod cellthe early afternoon on September 16, 2013
by Defendant Fransico Mercado and told to pgzkis belongings. Plaintiff was taken to booking
where Defendant Cecilia Bland placed him in a hrdiell at the direction of Defendant Dorman
and Crané. A short time later, Defendant DormandaCrane removed Plaintiff from his cell so
he could identify the individual/individuals who fired shots at him.

Plaintiff was initially reluctant to identify whbad fired at him. After a discussion with
Defendant Dorman, Plaintiff aditted he had been involved in purchasing drugs from an
individual named Christian Archand that Plaintiff had failed to pay Archer in full for the drugs.
After being shown numerous photographs of suspé&itintiff identified Christian Archer and

Antonio Perkens as the individuals who had fisedts at him earlier that morning. Plaintiff was

2 Plaintiff's Exhibit 5 includes several of Defendants’ ansvielisterrogatories that refer to Plaintiff as being placed
in “protective custody.” These resm@s are not binding admissions and were contradicted numerous times by the
testimony of the witnesses.



then placed back in the holding cell. Priothe conversation with Defendant Dorman, Plaintiff
had not told anyone associatedh the HCDC that Archer @hPerkens had shot at him.

After Plaintiff identified Arcter as the shooter, Defenddrman obtained a warrant to
search Archer’s residence. Defendant Dorm@hnot tell anyone at HCDC that Archer was a
suspect in the shooting or that\Wwas going to obtaia search warrant for 8her’'s home. Upon
entering Archer’s residence, Defendant Dorraad Crane found a considerable amount of drugs,
drug paraphernalia and the gun used to fire the shétintiff. Archer wa arrested and taken to
the HCDC for booking around 7:00 p.m. on Septenilée 2013. It is not clear from the record
which officers transported Archer to the HCDQ the record does reflect that none of the named
Defendants were involved. Bsdant Dorman remained at Arclsehome to complete the search
and did not return to the HCDC when Archer wasnakeand charged with teistic threatening.

Defendant Bland, the officer who originallyggled Plaintiff in the holding cell, went off
duty at 6:00 p.m. and was repladsdveronica Mauldin. DefendaBland did not inform Mauldin
that Plaintiff was in a holding cell in the bookingar While waiting to be formally booked into
HCDC, Archer began acting up ayelling at the officers on dufgisrupting the boadkg process.

In response, Veronica Mauldin platcArcher in the holding cell wherPlaintiff was being held so
that she and the other HCDC o#ffrs could complete the bookingpess of others who had been
arrested that same evening.

Veronica Mauldin was not award Plaintiff’'s wheeabouts when she put Archer in the
same holding cell and none of the named Defendeerts present or on duty at that time. Within
a few minutes of them being placed together, Aramat Plaintiff were seen fighting in the cell.
The video tape of the incident shows that Mauldin and Officer Williams came to the cell, Mauldin

unlocked the door and Officer Williams restrainedi€tian Archer. Mr. Archer did not appear to



have suffered any injuries during the incident vidaintiff. Plaintiff was bleeding from a head
wound above his left eye and began to walk tolvthe cell door. Veronica Mauldin deployed her
taser on Plaintiff. There was no verbal warning given to Plaintiff prior to Mauldin’s use of her
taser.

Plaintiff sustained a cut aboves left eye during the altercation with Archer. He was
treated by the HCDC nurse withiorty-five minutes of the incidg. The nurse cleaned the cut,
wiped off the blood from his facapplied three sterile stripes s forehead, and gave him two
Excedrin tablets. There was no evidence that #ffasnistained any other juries or required any
further treatment after September 16, 2013.

The use of force continuum policy at the HCpvides for officers to use the following
in successive order: (1) verbal command;d@pper spray if the inmate does not comply; (3)
taser; and as a last resort (4) whatever forneggssary including lethalrfe. None of the named
Defendants were involved with the use of foegminst Plaintiff. Defendants Sheriff James
Singleton and Jail Administrator Johnny Godbolinéted it is the policy oHCDC to separate
known enemies and that if they had known abaistiooting incident they would not have placed
Christian Archer in the same cell with Plaintiff.

CONCLUSIONSOF LAW
l. Official Capacity

Section 1983 provides a federal cause of adtothe deprivation, under color of law, of
a citizen’s “rights, privileges, or immunities secured by the Constitution and laws” of the United
States. In order to state a claim under 42 U.8.0983, plaintiff must allge that the defendants
acted under color of state law and that thieyated a right secured by the ConstitutioWest v.

Atkins 487 U.S. 42 (1988Punham v. Wadleyl95 F.3d 1007, 1009 (8th Cir. 1999).



Under section 1983, a defendant may be sueddther his individuaktapacity, or in his
official capacity, or claims may kstated against a defendant intbbis individual and his official
capacities. Gorman v. Bartch152 F.3d 907, 914 (8th Cir. 1998). With respect to the official
capacity claims, they are “functionally equivalent to a suit against the employing governmental
entity.” Veatch v. Bartels Lutheran Hon&27 F.3d 1254, 1257 (8th Cir. 2010). In other words,
Plaintiff's official capacity clans against Defendants are treated as claims against Hempstead
County. See Murray v. Len&95 F.3d 868, 873 (8th Cir. 2010).

“[t is well established thata municipality [or county] cannot be held liable on a
respondeat superiatheory, that is, solely becaugeemploys a tortfeasor.’Atkinson v. City of
Mountain View, Mq.709 F.3d 1201, 1214 (8th Cir. 2013). To establish Hempstead County’s
liability under section 1983, “plaintiff mustiew that a constitutionaliolation was committed
pursuant to an official custom, policy, mractice of the govemental entity.”Moyle v. Andersgn
571 F.3d 814, 817 (8th Cir. 2009) (citation omitted). The applicable law has been summarized as
follows:

There are two basic circumstances under vimcinicipal liability will attach: (1)
where a particular municipal policy or cust@self violates federal law, or directs
an employee to do so; and (2) where adiciawful municipal policy or custom
was adopted with “deliberate indiffer@e to its known or obvious consequences.
Seymour v. City of Des Moindsl9 F.3d 790, 800 (8th Cir. 2008). There need not
be a finding that a municipal employediable in his or heindividual capacity
before municipal liability can attacBpeer v. City of Wynn276 F.3d 980 (8th Cir.
2002); Parrish v. Luckie 963 F.2d 201, 207 (8th Cir. 1992) (“A public entity or
supervisory official may be heléable under § 1983 even though no government
individuals were personally liable.”)Where an official policy is itself
unconstitutional or directs employees tketainconstitutional action, no evidence
beyond a statement of the policy and its exercise is necessary to establish § 1983
liability. Szabla v. City of Brooklyn Park86 F.3d 385, 389-90 (8th Cir. 2007).

Id. at 817-18.



To establish the existence of an unconstih&lgolicy, the Plaintiff must point to “a
deliberate choice of a guiding principle or pedare made by the municipal official who has
final authority regarding such matterdViettler v. Whiteledgel65 F.3d 1197, 1204 (8th Cir.
1999). InJohnson v. Douglas County Medical DepR5 F.3d 825 (8th Cir. 2013), the Court
outlined the necessary elements for estabigskiie existence of an unconstitutional custom:

1) The existence of a continuingyidespread, persistent pattern of
unconstitutional misconduct by the governnagentity’s emploges; 2) Deliberate
indifference to or tacit ahorization of such conduct lifie governmental entity’s
policymaking officials aftenotice to the offials of that misconduct; and 3) That
Plaintiff was injured by acts pursuantttee governmental entity’s custoine., that
the custom was the moving force behind the constitutional violation.

Id., at 828 (citations omitted).

There was no testimony or evidence presetitatithere was an uagstitutional policy or
custom of the HCDC that contributed in any wayPlaintiff's injuries. Accordingly, Plaintiff's
claims against Defendants in their official capacities fail.

. Failureto Protect

Prison officials have a dutynder the Eighth Amendment, to protect prisoners from
violence at the hands of other prisone8ee Perkins v. Grime$61 F.3d 1127, 1129 (8th Cir.
1998). For a pre-trial detainee likdaintiff, this duty arises undéhe Due Process Clause of the
Fourteenth AmendmentKahle v. Leonard477 F.3d 544, 550 (8th Cir. 2007). However, not
“every injury suffered by one prisoner at the hands of another . . . translates into constitutional
liability for prison officials resposible for the victim’s safety.Farmer v. Brennar11 U.S. 825,
834 (1994).

To prevail on his failure to protect claimaiitiff must satisfy a two prong test: (1) show

he was “incarcerated under condiggposing a substantidk of serious harm;” and (2) the prison

officials were “deliberately indiffererjto his] health or safety.”See Holden v. Hirne663 F.3d



336, 341 (8th Cir. 2011) (internal citations omittedhe first prong is an objective requirement
to ensure the deprivation is a \atibn of a constitutional rightld.

From the evidence presented, the Court fitlolst Plaintiff was incarcerated under
conditions posing a substantial riskserious harm when Veroniddauldin placed Archer in the
same cell with Plaintiff. Defedants Dorman, Singleton, GodbatideHeath Ross all testified that
it is the policy of HCDC to keep inmates sepadawhen they are aware of previous fights or
incidents between them. It is apparent thdeDgant Dorman was aware of the shooting incident
between Plaintiff and Christiadrcher during the early morning hours of September 16, 2013. He
knew that Archer was arrested regarding the imtided that he was being transported to HCDC
to be booked. He also knew that Plaintiff wasgéield in a holding dkin the booking area at
HCDC. However, there is no eadce that he informed Defenddland regarding this history
or notified Veronica Mauldin #t Plaintiff and Archer shad be kept separate.

The second prong, however, is subjective rengifPlaintiff to show the official “both
knew of and disregarded ‘an excessive risk to inmate’s health or safty (§uoting Farmer,
511 U.S. at 837). “An official igleliberately indifferat if he or she actually knows of the
substantial risk and fails to respond reasonably toYbung v. Sell§08 F.3d 868, 873 (8th Cir.
2007). Negligence alone is insufficient to mée® second prong, instead, the official must
“recklessly disregard a knowexcessive risk of seriousarm to the inmate.”"Davis v. Oregon
County,607 F.3d 543, 549 (8th Cir. 2010) (intergabtation marks and citation omitted).

The only Defendants who had knowledge tR#intiff was in the holding cell were
Mercado, Bland, and Dorm&n. However, none of these deflants were present when Mauldin

— who is not a named defendant - put Archer endtll with Plaintiff. Although it is clear that

3 Defendants Singleton and Godbolt were not aware of digeint until after it occurred. Justin Crane had knowledge
that Plaintiff was in the holding cell but he is not a defendant.
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Archer should not have been placed in the saglewith Plaintiff, negligence alone does not
amount to deliberate indifferencéd. at 549. Therefore, the Coditnds Defendants Mercado and
Bland did not deliberately disreghPlaintiff’'s health or safety.

With respect to Defendant Dorman, the Coundl§i that he knew of the risk posed by failing
to keep Plaintiff and Archer separated. His falto tell the HCDC staff that he had arrested
Archer for shooting at Plaintiff and that Archeas being brought to tH¢CDC for booking set in
motion the events which caused Plaintiff to sufferniejgiat the hands of Archer. The law is clear
that a prison official may be held liable under the Eighth Amendment if he knows that an inmate
faces a substantial risk of serious harm arsilediards that risk by failing to take reasonable
measures to abate itWalton v. Dawson/52 F. 3d 1109 (8th Cir. 20145ee also Farme511
U.S. at 837-39, 114 S. Ct. (1970). Even thoughetwas no evidence that Defendant Dorman
intentionally allowed Plaintiff to be placed imarm’'s way, the Court finds that his inaction
constitutes deliberate indifference.

Even though Plaintiff has demonstrated daléte indifference on the part of Defendant
Dorman, “[c]laims under the Eighth Amendment reqaireompensable injury to be greater than
de minimis’ Irving v. Dormire 519 F.3d 441, 448 (8th Cir. 2008 Whether an injury is
sufficiently serious is “claim dependentld. at 447. “No clear line dividede minimisinjuries
from others.”1d. Inlrving, the inmate was assaulted by another inmate at the instigation of prison
guards. He suffered injuries kis jaw and nose, which causedhilifficulties in breathing for
two months after the attackd. at 445. The Eighth Circuit held these injuries were sufficiently
serious to suppod failure to protect claimld. at 448. In comparisom scratch or cut on the
cheek that requires onbne pain pill for treatment is consideredeaminimignjury. See Chavero-

Linares 2013 WL 5655559, *8 (N.D. lowa 2013).



Plaintiff was attacked by Christian Archer andhagsult sustained a cut above his left eye.
He was seen and treated by the HCDC nurse witiip-five minutes of the incident. According
to the HCDC nurse’s report, Plaintiff’'s wound wagerficial. The nurseleaned the cut, wiped
off the blood from his face, applied three steritgss to his forehead, and gave him two Excedrin
tablets. There was no evidence that Plaintdfureed any further treatment after September 16,
2013. Consequently, the Court fidlgintiff did not suffer a sufficietty serious injury to warrant
liability on the part of Defendariborman. Accordingly, Plaintif§ claims for failure to protect
fail.

IIl.  Excessive Force

On September 16, 2013 when the incident oecl Plaintiff was a pre-trial detainee.
“Because [Plaintifff was a pre-ttiadetainee at the time of ¢halleged violation of [his]
constitutional rights, we analyze [his] clai against [Defendants] under the Fourteenth
Amendment, rather than the Eighth Amendmehtdtris v. Zefferj 601 F.3d 805, 809 (8th Cir.
2010) (citations omitted). Therefore, the objectwasonableness standard should be used in the
analysis of Plaintiff'sexcessive force claimSeelJohnson-El v. SchoemeBI78 F.2d 1043, 1048
(8th Cir. 1989).

The evaluation of excessive force claionsught by pre-trial detiaees, although grounded
in the Fifth and Fourteenth Amendments, retythe same objective resmbleness standard as
arrestee claims groundedtime Fourth AmendmentAndrews v. Nee253 F.3d 1052, 1060 (8th
Cir. 2001) (citingSchoemehi378 F.2d at 1048-9). The use ofdermust be necessary to some
legitimate institutional interest such as safety, gggLor efficiency, and the force used must not
be in excess of that reasonably bedi@\necessary to achieve those go&seSchoemehl878
F.2d at 1048. The relevant inquiry being whetherofficials acted in an objectively reasonable

manner in light of the facts and circumstancesmorting them without regd to their underlying
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intent or motivation.See Graham v. Conngt90 U.S. 386, 397 (1989). The Court should consider
the reasonableness “from the perspective of a rebkooticer on the scenegther than with the
20/20 vision of hindsight.”ld. at 396. Finally, the Court shoutdnsider whether the totality of
the circumstances justifies the use of foré@ster v. Metropolitan Airports Comm’814 F.2d
1076, 1081 (8th Cir. 1990).

The Court is troubled by the force used agaPlaintiff by Veronica Mauldin. A review
of the video of the incident shows Plaintiffth blood on his face walking toward the cell door
after Christian Archer was removed from thd.caVNithout any verbal warning, Mauldin tased
Plaintiff knocking him off his feet This action does not follothe HCDC’s own use of force
continuum policy. However, Veronica Mauldinnst a defendant in thisase and none of the
named Defendants were involved ie tise of force against Plaintiff. Therefore, Plaintiff's claim
for excessive force fails.

CONCLUSION

Based upon the above findings of fact andictasions of law, the Court finds that
Defendants James Singleton, Johnny Godbolt, @dgidind, Gary Dorman, and Fransico Mercado
are entitled to judgment in their favor and agaiiaintiff Shad ThompsonA judgment of even
date consistent with thigpinion shall issue.

IT ISSO ORDERED, this 28th day of June 2016.

/sl Susan O. Hickey

Susan O. Hickey
Lhited States District Judge
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