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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
TEXARKANA DIVISION

ATLANTIC CASUALTY

INSURANCE COMPANY PLAINTIFF
V. Case No. 4:1%V-04103

PARADISE CLUB;

ISMAEL ARANDA; and
BRANDI COODY DEFENDANTS

MEMORANDUM OPINION

Before theCourt is a Motion for Summary Judgment filed by Plaintiff Atlantic Casualty
Insurance Company Atlantic Casualty). ECF No. 19Separate DefendaBrandiCoody (ECF
No. 22) and Separate Defendatgmael Aranda and Paradise Club (ECF No. 30) have filed
responses. Plaintiff has filed a reply (ECF No. 25) to Separate Defendant Cochygage. The
Court finds this matter ripe for consideration.

. BACKGROUND

On August 31, 2015, Separate DefendBnandi Coody filed suit against Separate
Defendant Paradisel@ in the Circuit Court of Miller County, Arkansas. ECF Ne2.1In her
Complaint, Coody alleges thdo]n or about May 9, 2015, at approximately 1:47 am, [she] was
a business invitee upon the premises of Paradise Club at its place of Busintss purpose of
watching her boyfriend take part in the boxing activities hosted by Paradise ClEN& 12.
Coody alleges that theoccupancy of the Paradise Club exceeded the limit set by the local fire
marshal[] and, following an altercation of some typégJunshots were fired, and [Coody] was
struck by the gunfiré. ECF No. 12. Coody further alleges that Paradise Clabting by and

through its agents, servants, or employees committed acts and omissionatounstigligence
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which were a direct andrgximate cause of the injuries and damages sustained by Coody.
Coody prays for compensatory and punitive damages. ECF No. 1-2.

On October 7, 2015, Plaintiff Atlantic Casualty filed a Complaint for Dedayat
Judgment in this Court. ECF No. 1. Plaini#ffa North Carolina company with its principal place
of business in North Carolina, doing business in Arkansas as-eesident insurer. Plaintiff
issued insurance policy number M202001243 (iadicy”) to Paradise Club, Aranda Ismael
DBA, which covered the period between February 13, 2015, and February 13, 2016. That policy
provided, in relevant part:

COMMERCIAL GENERALLIABILITY COVERAGEFORM
SECTIONI - COVERAGES

COVERAGE A BODILY INJURY AND PROPERTYDAMAGE
LIABILITY

1. InsuringAgreement

a. We will pay those sumthat the insuredbecomeslegally obligatedto
pay as damagesbecauseof “bodily injury” or “property damage”to
which this insuranceapplies. We will have theright and the dutyto
defendthe insuredagainstany“suit” seekingcovereddamages. Waevill
have theright, but not the dutyto defendthe insuredagainstany “suit”
for which we dispute coverage. Wewill have no dutyto defend or
indemnify the insuredagainstany “suit” seekingdamagesfor “bodily
injury” or “propertydamage’o which this insurance does not apply.

We may look to extrinsic evidence outside of thellegations and/or
facts pleadedby any claimantto determinewhetherwe owe a dutyto
defend or indemnify againsta lawsuit seeking “bodily injury” or
“property damage, provided thatextrinsic evidencedoes notcontradict
a claimant'spleadedallegation and provided that evidencerelatesto a
discrete coverageissue under the policyand not a merits or liability
issue.We may, at our discretioninvestigateany “occurrencé and settle
any claim or “suit” that may result. But:

(1) The amountwe will pay for damagess limited as describedin
Sectionlll - LIMITS OF INSURANCE; and



(2) Ourright anddutyto defend alaim to which this insurance applies
endswhen we have used up the applicablelimit of insurancein the
payment ofjudgments or settlementsunder COVERAGES A or B or
medicalexpensesinderCOVERAGE C.

EXCLUSION- PUNITIVE DAMAGES

This insurancedoesnot applyto any claim of or indemnification for punitive,
exemplaryand/or statutorilyenhanceddamages,ncluding, but notlimited to,
multiple damageslIf a “suit” seeking compensatoryand punitive, exemplary
and/or statutorily enhanceddamages, includingbut not limited to, multiple
damagesas been brought againstyou for a claim covered bythis policy, we
will provide defensefor such action. We will not haveany obligation to pay
for any costs, interestsor damagesattributable to punitive, exemplary and/or
statutorilyenhanced damageisicluding, but notfimited to, multiple damages.

EXCLUSION-ASSAULTAND/ORBATTERY

1. This insurancedoesnot applyto and we have no dutyto defendany
claims or “suits’ for “bodily injury”, “property damagé or “personal
and advertising injury”arising in whole orin part out of:

a) theactualor threatenedassaultand/orbatterywhethercausedoy or
at theinstigation or direction of any insured, hissmployeespatrons
or any other person;

b) the failure of any insured oranyone elsdor whom any insuredis
legallyresponsibleo prevent or suppressssaultand/orbattery;

c) thenegligent

(i) employment;
(i) investigation;
(i) supervision;
(iv) training;
(v) retention

of a persorfor whom any insuredis or everwas legally responsible
andwhose conduct would bexcludedby (a) or (b) above.

d) any actual or alleged injury arisesout of any combination ofan
assaultand/or batteryrelated causeand a nonassault or battery
related cause;

e) any actual or allegedinjury arisesout of achain of eventswhich
includes assault and/obattery, regardlessof whether the assault
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and/orbatteryis theinitial precipitatingeventor a substantiatause
of injury;

f) anyactualor allegedinjury arisesout of assaultand/orbatteryasa
concurrentcauseof injury, regardlessof whether theassaultand/or
batteryis the proximatecauseof injury; or

g) claims arising out of, causedby, resulting from, or alleging, in
whole orin part,any insured'sfailure to thwart, foil, avoid, hinder,
stop, lessenor prevent any attack, fight, assaultand/or battery,
theft, or crime.

2. For the purposes dhis endorsementhe words, “assaultand/orbattery
areintended to include, bwrenot limited to, sexualassault.

3. For the purposesof this endorsement, the wordsas$ault and/or
battery are intendedto include, butare not limited to, injury of any
kind resulting from the use, or threatened useyf a gun,firearm, knife
or weaponof any kind.

LIMITATION - DUTY TO DEFEND

Where there is no coverageunderthis policy, thereis no dutyto defendany
insured.

Our determinationregarding a defense obligation undéis policy may be
madeon documentationevidence,or information extrinsicto any complaint or
pleading presented to us, provided such documentation, evidence or
information does not contradict a pleaded allegation and provided such
documentation,evidence or information relates solely to a discrete coverage
issueunderthis policy.

Plaintiff argues that, in light of these policy provisions, the injury Coody sdfieraot
covered by the policy issued to Paradise Club and Ismael Aranda, and thdf,Rlenefore,
has no duty to defend. Thus, Plaintiff seeks an Order from this Court declarifitheéhablicy
of insurance affords no liability coverage to Paradise Club or Ismael Am@mila . . that
[Plaintiff] has no obligation to provide a defense for any Defendant in the umdglitygation
filed by Brandi Coody that is pending in the Circuit Court of Miller County, ArkahdaSF

No. 19. Plaintiff also prays that the Court enter an Order, pursuant to the Punitivgd3ama

Exclusion quoted abovéithat, even if coverage was otherwise owed, [Plaintiff] has no
4



obligation to indemnify Paradise Club or Ismael Aranda for any clampdnitive damges
asserted against them in the underlying litigati®@CF No. 19.

In response, Separate Defendant Coody argues that the Assault and Battesyoixcl
found in the policy does not apply to the facts as alleged in her Complaint, as she dafeot al
and Plaintiffs have not offered evidence that, an assault or battery occurrbd premises.
ECF No. 22. The basis for Coody’s argument that her Complaint did not allege that an assaul
or battery, as defined in the policy, took place is that, althoughCibmplaint stated that
gunshots were fired and she was struck by the gunfire, the gun could haentaty
discharged and was thus not‘use” ECF No. 23. She argues that the events which led to her
injury do notnecessarilyall under the policy definition ofassault and/or battefyUltimately,
Coody is arguing that the terfase” is ambiguous, and therefore constitutes a genuine issue of
material fact. She further argues that the issue of wheth&assault or “battery occurred is
not necessario her claim, explaining that the court in the underlying litigation could find her
injury compensable without finding that dassault or “battery took place. ECF No. 22.
Separate Deferaht Coody also argues that the Punitive Damagetu&on contained in the
policy violates Ark. Code Ann. § 23-79-307(8) and is, therefore, void.

In its reply, Plaintiff contends thduse; as meant in the definition dfssault and/or
battery; is broad enough to apply to aridischarge of a firearm, whethemténtional or
accidental and any other interpretation of the phrase would not be reasokélffeNo. 25.
Thus, Plaintiff argues, the wofdse” is unambiguous and therefore the question of whether the
Assault and Battery Exclusion applies is a question of law for the Court to decidetiffPla
further contends that the Punitive Damages Exclusion does not offend Ark. Code ARro8 23
307(8) because the language usedhim exclusion is“substantially similar to the required
definition of punitive damages contained in Section 23-79-307(8).” ECF No. 25.
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On October 12, 2016, Separate Defendants Paradise Club and Ismael Aranda filed a
Response to Plaintiff's Motion for Summary JudgmeBCF No. 30. In their Response they
argue, much like Separate Defend@obdy, that the terrfuse” in the“assault anir battery
definitionis ambiguous, and therefore a question of fact exists. Further, they argue #usebec
the present situation may be one that is covered by the insurance policy, Plasngiftibty to
defend them in the underlying state court litigation.

[1.LEGAL STANDARD

The Federal Rules of Civil Procedure provide that when a party moves for summary
judgment:

The court shall grant summary judgment if the movant shows that there is no

genuine dispute as to any material fact and the movant is entitled to judgment as a

matter of law.

Fed. R. Civ. P. 56(a). The Supreme Court has issued the following guidelingalfcourts to
determine whether this standard has been satisfied:

The inquiry performed is the threshold inquiry of determining whether there is a

need for triawhether, in other words, there are genuine factual issues that

properly can be resolvedly by a finder of fact because they may reasonably be
resolved in favor of either party.
Anderson v. Liberty Lobby, Inc477 U.S. 242, 250 (1986)es also Agristor Leasing v. Farrow
826 F.2d 732 (8th Cir. 1987Niagara of Wisconsin Paper Corp. v. Paper Indus. Union
Management Pension Fun@®00 F.2d 742, 746 (8th Cir. 1986)[T]he interpretation and
construction of insurance policies is a matter of law, and therefore, suchacegesticularly

amenable to summary judgmeéniohn Deere Ins. Co. v. Shamrock Indus.,,1829 F.2d 413,

417 (8th Cir. 1991). A fact is material only when its resolution affects the outcorhe ose.

1 On October 5, 2016, this Court entered an Order granting Separate Deddpaiattise Club and Ismael Arasda
Motion for Enlargement of Time, thereby giving Separate Defendantsamdtincluding October 12, 20186, to file
their response to Plaintiff susnmary judgment motion. ECF No. 29.
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Anderson 477 U.S. at 248. A dispute is genuine if the evidence is such that it could cause a
reasonable jury to returnvardict for either partyld. at 252.

The Court must view the evidence and the inferences that may be reasonably drawn from
the evidence in the light most favorable to the nonmoving pdatmyterprise Bank v. Magna
Bank 92 F.3d 743, 747 (8th Cir. 1996). The moving party bears the burden of showing that
there is no genuine issue of material fact and that it is entitled to judgment as aoMatterd.

The nonmoving party must then demonstrate the existence of specifienfdbts record that
create a genuine issue for trigddrenik v. County of LeSueut7 F.3d 953, 957 (8th Cir.1995). A
party opposing a properly supported motion for summary judgment may not rest upon mere
allegations or denials, but must set forth specific facts showing thatishergenuine issue for
trial. Anderson477 U.S. at 256.

[11. DISCUSSION

The Court will address whether summary judgment is warranted on each oiffRlaint
claims: (1) whether the present situation, as plead, gives rsduty to defend; (2) whether the
present situatiorialls under the Assault and Battery Exclusion; and (3) whether the Punitive
Damages Eclusion is valid and enforceable.

A. Duty to Defend

The issue of whether Plaintiff has a duty to defend Separate Detsrfdlaradise Club
and Ismael Aranda in the underlying state court litigatiems on the allegations made in
Coody’s initial Complaint

The allegations in the pleadingsgainst the insured generally determimkether the
insurer has auty to defendScottsdale Ins. Co. v. Morrow Land Valley Co., [.4C1 S.W.3d
184, 190 (Ark. 2012)Murphy Oil USA, Inc. v. Unigard Sec. Ins. C8l, S.W.3d 807, 81RArk.

2001). 1f injury or damage within the policy coverage could result from the underlyingtisei
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duty to defend arisésHome Indemnity Co. v. City of Mariann@27 S.W.2d 375, 379 (Ark.
1987). “To trigger a duty to defend . . . the complaint must allege facts that would come within
the coverage of the polic¢y. Scottsdale Ins. Cp411 S.W.3dat 190-191 Where*“there is no
possibility that the damage alleged in the complaint may fall within the policyampethere is

no duty to defend.Id. at 190.

Here, in her initial state court Complaint (ECF Ne2)1 Separate Defendant Coody
alleges that sheasinjured by gunfire while attending an event on the premises of the Paradise
Club. Her injuries, she allege$were a direct and proximate causef Separate Defendant
Paradise Club’s negligent acts or omissions. ECF Nb.Cloody does not allege that an assault
or battery, using either the common law definition or policy definition, occurrettalthsshe
bases her right to relief on Paradise Club’s negligence. By wordinGdraplaint in this way
and basing her claim on a theory of negligence, it is clear‘thairy or damage within the
policy coverage could result from the underlying 8ugts the state trial court may find that
Coody is entitled to relief because of Paradise Club’s negligefhas,it is evidentthat Coody
has alleged facts that may fall under the coverage issued by Plaintifattidea€Club and Ismael
Aranda. As such, the duty to defend has been triggereBlamdiff Atlantic Casualty has a duty
to defend Paradise Club and Ismael Aranda inutieefying state court litigationBecause of
this, Plaintiff is not entitled to summary judgment in regards to this issue and it isotkeref
denied.

B. Coverageunder the Assault and Battery Exclusion

Plaintiff asks the Court to find th&no liability coverages owed to Paradise Club or

Ismael Aranda with respect to claims made against them by Brandi Cé&cly.No. 19, p. 1. In

other words, PlaintifSeeks an Order declaritigatthe situatiorthat gave rise to this litigation is

2 The state trial court could award relief solely on the question ofgeegle on the padf Paradise Club and never
reach the issue of whether ‘@assault or “battery within the policy definition took place.
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one that falls under the Assault and Battery Exclusion of the insurance polieyng Separate
Defendants Paradise Club and Ismael Aranda. The issue of whether the clainmdatishe
Assault and Battery Exclusion turns on the meaning ofvbrel “use”as included in the policy
definition of “assault and/or battefyTherefore, this Court must determine the meaning of the
word “use” as included in the Exclusion and whether that provision is ambiguous.

“[W]hen federal courts are exercising diversity jurisdiction, the rulescémstruing
insurance policies are controlled by state Takbangley v. Allstate Ins. Cp995 F.2d 841, 844
(8th Cir. 1993) (citingerie R.R. Co. v. Tompkin304 U.S. 64, 7273 (1938) andnterco Inc. v.
National Sur. Corp.900 F.2d 1264, 1266 (8th Ct990)).The present case is before the Court
under diversity jurisdiction. Therefore, the interpretation of the disputed contragtalge is
governed by Arkansas law.

Arkansas courts hold thé&tontracts of insurance should receive a practical, reakgnab
and fair interpretation consonant with the apparent object and intent of the paligas of their
general object and purposeParkerv. S. Farm Bureau Cas. Ins. C@92 S.W.3d 311, 315
(Ark. Ct. App. 2009). When determining the meaning of insurance policies words must be
construed in their plain, ordinary, and popular sensangley 995 F.2d at 84845 (applying
Arkansas state law}f[W]here a term is defined in the policy; the court is bound by the policy
definition.” Nationwide Mut. Ins. Co. v. Worthe861 S.W.2d 307, 310 (Ark. 1993).

If the language of the policy is unambiguous, a court will give effect to the plain
language of the policy without resorting to the rules of constructilam v. First Unum Life
Ins. Co, 57 S.W.3d 165, 169 (Ark. 2001)Language is ambiguous if there is doubt or
uncertainty as to its meaning and it is fairly susceptible to more than one f#asona
interpretatiori. Id. “[I]f the language is ambiguousa’court‘will construe the policy liberally in
favor of the insured and strictly against the insuréd.” “[W]here the issue of ambiguity may be
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resolved by reviewing the language of the contract itself, it is the trial sauty to make such

a determination as a matter of lawld. “The construction and legal effect of written contracts
are matters to be determined by the court, not by the @gxgeptwhen the meaning of the
language depends upon disputed extrinsic evider8tate Auto Prop. & Cas. Ins. Co. v. Ark.
Dep't of Envl. Quality, 258 S.W.3d 736, 743 (Ark. 2007).

A court must consider the whole policy to determine the meaning of a particulae cla
within it. Cont'| Cas. Co. v. Davidsond63 S.W.2d 652, 655 (Ark. 1971):Whatever the
construction of a particular clause standing alone may be, it must be read inticonngtt
other clauses limiting or extending the insurer’s liabilitid.

Here, the language at issue contained in the abmferenced Assault and Battery
Exclusion is as follows:

For the purposes dthis endorsement, the wordsassaultand/orbattery are

intendedto include, butare not limited to, injury of any kind resulting from

the use or threatened usef a gun firearm, knife orweaponof any kind.
(emphasisadded). Plaintiff argues the wofdse” is extremely broad, and includes both the
intentional as well as accidental discharge of a JEEF No. 25.Separate Defendant Coody
arguesthat the termfuse” in the above definition is ambiguous and thereforentleaning is a
guestion of fact for a jury to determinECF No 23. The word‘use” is never defined in the
policy issued by Plaintiff. Because the policy leaves the term undefined, the Gostt
determine if the term is ambiguous by examining whethemptiiey provision is clear when
utilizing the“plain, ordinary, and popular seris#f the word“use’” Further, the Court must look

at the tem in the context in which sppearsn order to determine its meaning

3 Plaintiff argues that anydischarg® of a gun constitute$usé of a gun. ECF 25, p. 5. Plaintiff seemsbiglieve
that the wordsdischargé and“use; when referring to a firearmare synonymous. Howeveif that is Plaintiff's
belief, it is unclear why Plaintiff would use the much less specific tarsg in the definition of*assault and/or
battery when the exclusion is meant to cover any injury caus€dlisghargé of a gun.
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In the present case, the wdtge” is included in the policy definition dfassault and/or
battery” TheCourt is bound to the definition of the terms as defined in the policy and, therefore,
the definition of*assault and/or battéryn the policy supersedes the common law or popular
definitions of those words. However, the definition provided in the policy faéxplicitly state
whether intent or volition is required on the part of the party causing the ifjuay being said,
the inclusion of the worfuse” in the policy establishes that, in the very least, some volitional
action is required on the part of the party who causes the injury. The'uwgwd in the “plain,
ordinary, and popular sensejecessarily implies ausef who has the ability to employ an
object as a means to achieve some énds.

Further, &king into account the context in whichse” appears, namelya provision
discussing assault and/or battéryand in conjunction with the ternmfgun, firearm, knife, or
weaponof any kind; it becomes clear that in order to fall under the exclusion not only must the
injury be caused by a volitional act, but the user must be utilizing the gun asoafte amy
weapon: as a means of intimidation or causing injury. Such an interpretation is oh\&ithahe
terms in a“plain, ordinary, andpopular sensé and is a“practical, reasonable, and fair
interpretation consonant with the apparent object and intent of the parties in ligéir gfetneral
object and purpose.”

Therefore, for an assault battery to occur, as defined by the policy terms, there must be
injury caused bya personutilizing a “gun, firearm, knife or weapon ofany kind” for the
purpose of intimidating another or causing injury to another. As such, under this plain

understanding, the issue of whether the discharge was intentional or unintestiomahterial;

* The Court agrees with Plaintiff that the tetose does not require intentional action, but finds that the term does
require some volitional action on the part of an actdthough the Court is bound to interpret the terms of the
policy as defined by the policy provisions, this understanding of thesterrfurther supported by traditional
understandings dfassault and“battery’ Seee.g., AMI Civ. 417 & 418 (2015) (Arkansas model jury instructions
for the torts of assault and battery, respectively, with each requirenglaintiff to prove that theefiendant acted
volitionally).
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the issue is whether the gun, when it discharged, was being used as a metmsdation or
causing injury.Thus it is evident that the terms of the Assault andeBatExclusion are not
ambiguous when given a plain reading and taking into account the context in whicbvmi®p
appears

At this time the Court has not been provided with undisputed facts sufficient to determine
whether the current situation falls under the Assault and Battery Excliggither party has
presented evidee as to the question of whether the gun was being used as a means of causing
intimidation or injury when it discharged. As such, there is a material factual issue that needs to
be determinedn the underlying litigatiorby thestate court as fadinder. Therefore, summary
judgment is not appropriate at this time and should be denied.

C. Validity of Punitive Damages Exclusion

Plaintiff also argues that it has no duty to indemnify Separate DefendantssBatéub
and Ismael Aranda, pursuant to the Punitive Damages Exclusion contained in thef@ohay
punitive damageawarded Paradise Club and Ismael Arandi@ue that the Punitive Damages
Exclusion is void for violating Ark. Code Ann. § Z8-307(8). Ark. Code Ann. § 239-307(8)
states that[p]olicies containing an exclusion for punitive damages must include a definition of
punitive damage substantially similar to the following: ‘Punitive damages’ are damages that
may be imposed to punish a wrongdoer and to deter others from similar conduct.”

In the present case, the Punitive Damages Exclusion states:

This insurancedoesnot applyto any claim of or indemnification for punitive,

exemplaryand/or statutorilyenhanceddamages,ncluding, but notlimited to,

multiple damageslIf a “suit” seeking compensatoryand punitive, exemplary

and/or statutorily enhanceddamages, includingbut not limited to, multiple

damagesas been brought againstyou for a claim covered bythis policy, we

will provide defensefor such action. We will not haveany obligation to pay

for any costs, interestsor damagesattributable to punitive, exemplary and/or
statutorilyenhanced damageisicluding, but notfimited to, multiple damages.
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Clearly, the text of the exclusion fails to defirmunitive damages.Plaintiff cites an unreported
case from the United States District Court for the Eastern District om&asato support their
proposition that language contained in the above exclusidisulsstantially simildr to the
definition found in Ark. Code Ann. 8§ 239-307(8) In Floyd’s Chipmill, Inc. v. Indhna
Lumbermens Mutual In€ompanythe District Court fand that the language used in a punitive
damages exclusiowas*substantially simildrto thedefinition of “punitive damagésfound in
Ark. Code Ann. § 2&9-307(8).2011 WL 839127at*4 (E.D. Ark. Mar. 7, 2011).The Court,
therefore, refused to find that the endorsements were void and unenforacedeidrk. Code
Ann. § 23-79-307(8)ld. The language at issue was as follows:

When this endorsement is attached to your policy, you have no coverage for any

extra contractual damages, which also may be characterized as punitive or

exemplary damages. These damages may be stated as, but not linfied to

penaltiesor multiplication of compensatory awards. It does not matter what the

award is called. If the damages a compensatory, they will be considered to

be punitive or exemplary, and we will not pay them.
Id. (emphasis added). The Court failed to give guidance as to why it found thectaitra
language' substantially similaf. That being said, the clause ssuie inFloyd’s Chipmill differs
in a significant way from the language in the insurance policy at the hedne gbresent
litigation. In Floyd’s Chipmill the exclusion explicitly statetthat “punitive damagésincluded
such damages dfines’ and “penaties; thus making itlearto theaverageeadey based on the
common understanding of those terigt punitive damages were a meangwfishment and
deterrencas required by Ark. Code Ann. § 23-79-307(8).

Plaintiffs argue that the present clause hasbstantially simildr language in that it
“describes punitive damages as distinguishable from compensatory damdgéso as multiple
damages and statutorily enhanced damadeSF No. 25. However, Plaintiffs put emphasis on

the wrong issue. The language used in Ark. Code Ann-82Z87(8) makes clear that punitive

damages are meant as a means of punishment and deterrence. The language in the alause at iss
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in Floyd’s Chipmillhada similar function and é&ct asthe language found iArk. Code Ann. §
23-79307(8). The language used in the Punitive Damages Exclusion found in the policy
presently at issue does not convey to the average readépuingtve damagésare awarded as
a means of punishment andterrence Therefore, the Punitive Damages Exclusion before the
Courtdoes not have langua@jsubstantially simildrto the language found in Ark. Code Ann. §
23-79307(8) ands void.

Thus, on this issue, summary judgment should be denied.

V. CONCLUSION

For the reasons stated above, the Court finds that Plaintiffs Motion for Summary
Judgment (ECF No. 19) should be and herel®ESBI ED.

IT ISSO ORDERED, on this 4th day odNovembey 2016.

/s/ Susan O. Hickey

Susan O. Hickey
United States District Judge
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