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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
TEXARKANA DIVISION

TERRANCE RABONand
KATHLEEN RABON PLAINTIFFS

V. Case No. 4:16v-4007
JOHN K. KIMANI;

TOLYN EXPRESS, LLC; and
JOHN DOES 16 DEFENDANTS

SENRTY SELECT INSURANE
CO. INTERVENOR

ORDER

Before the Couris Defendants John K. Kimani and Tolyn Express, LLKA@tion to Limit
Testimony of Habib Gennaoui, M.D. (ECF No. 38). Plaintiffs Terrance Rabon ahte&mat
Rabon filed a response. (ECF No. 43). Intervenor Sentry Select Insurance Co.ddpdrese.
(ECF No. 45). The Court finds the matter ripe for consideration.

I. DISCUSSION

This case ariseBom an automobile accident that occurred on October 26, 2013, at the
Flying J Truck Stop in Texarkana, Arkans&daintiff Terrance Rabon (“Mr. Rabon”) alleges that
he suffers from ongoing pabecausef the accident, for which he underwent and is undergoing
various forms of medical treatment, including an anterior cervical decosigpreand fusion
sugery in April 2014. The parties do not contest liability in this matter, disputinty causation
and damages.

At trial, Plaintiffs intend to offer the expetepositiontestimony of Dr. Habib Gennaoui
on the issue of causatioefendants seek to limit Dr. Gennaoui’'s testimony in three respects.

First, Defendants argue thie Court should excluder. Gennaoui’s causation opinions because
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they are premised solely on the correlation between the automobile accident anditbéMns
Rabon’s complaints of pain. Second, Defendants argue that the Court should @ohibit
Gennaoui from offering any opinions not stated to a reasonable degree of methaalceThird,
Defendants argue thtte Court should prohibDr. Gennaai from testifying thatanother doctor
diagnosedMr. Rabon with myelomalial as this testimony would constituiaadmissible
hearsay.

TheCourt’sstarting point for analyzing expert testimony is the Federal Rules of Eeidenc
which providein relevant part

A witness who is qualified as an expert by knowledge, skill, experience, training,

or education may testify in the form of an opinion or otherwiséaj:the expers

scientific, technical, or other specialized knowledge will hegpttier of fact to

understand the evidence or to determine a fact in issue; (b) the testimosgds ba

on sufficient facts or data; (c) the testimony is the product of relghbieiples and

methods; and (d) the expert has reliably applied the principles and methods to the
facts of the case.

Fed R. Evid. 702.In Daubert the United States Supreme Court emphasized the districtscourt
gatekeeper role when screening expert testimony for relevance and reli@ialitigert v. Merrell
Dow Pharmaceuticals, Inc509 U.S. 579, 5993 (1993).

When assessing the reliability of expert testimobgubert suggests that the Court
considerthe following norexhaustive factors(1) whether the conceptin andhas been tested;
(2) whether the concept has been subject to peaawe{8) what the known rate of error, snd
(4) whether the concept is generally accepted bydherantscientific community. Pestel v.
Vermeer Mfg. Co64 F.3d 382, 384 (8th Cit995). The inquiry as to the reliability and relevance
of the testimony is a flexible one designed“tnake certain that an expert, whether basing

testimony upon professional studies or personal experience, employs in tmearoute same

L “Myelomalacia” refers to the softening of the spinal cord.



level of intellectualigor that characterizes the practice of an expert in the relevant flelonho
Tire Co. v. Carmichageb26 U.S. 137, 152 (1999).

Expert testimony is inadmissible if it is speculative, unsupported by suffi@ets, for
contrary to the facts of the cas€oncord Boat Corp. v. Brunswick CorR07 F.3d 1039, 1056
57 (8th Cir.2000). “Courts should resolve doubts regarding the usefulness of an ’expert
testimony in favor of admissibility."Marmo v. Tyson Fresh Meats, Ind57 F.3d 748, 758 (8th
Cir. 2006). “Only if the experts opinion is so fundamentally unsupported that it can offer no
assistance to the jury must such testimony be excludBdriner v. ISP Techs, In@59 F.3d 924,
929-30 (8th Cir. 2001) (quotinglose v. Chi. Nw. Transp. Ga.0 F.3d 968, 974 (8th Cir. 1996)).
With this in mind, the Counwill now address each of Defendsrsérguments.

A. Causation Opinions

Defendarng argues that the Court should exclude Dr. Gennaoui’'s causation opinions
because they are premised solely on the correlation between the autocutddataand the onset
of Mr. Rabon’s complaints of pairDefendants argue thBr. Gennaoui’ausation tdgnony is
apost hoc ergo prompter h@gument“in which one event is asserted to be the cause of a later
event simply by virtue of having happened eafliand thus isnsufficient toestablishcausation
and should be rejected.

Plaintiffs argue thabr. Gennaoui and other doctors at Dr. Gennaoui’s clinic have served
as Mr. Rabon’s primargare physiciagfor anumber ofyears. Plaintiffs state that Dr. Gmaouis
causation opinion was based not only on onsetalsobn Mr. Rabon’s prior medical history, his
examination and physical findingadtheresults of radiographic studies. Plaintiffs state that Dr.
Gennaouitestified that Mr. Rabon’s reported symptoms of pain following the acciderg w

inconsistent with hisnedical condition and level of functioning before the accident, as followed



by Dr. Gennaoui and his partnemlaintiffs alsoargue that Defendants’ retained expert testified
that he also considers onset of symptoms in determining whether symptonesrasaithof acute
trauma or long-term degeneration.

Defendants correctlgtatethat a post hoc ergo proptenoc argument is insufficient to
establish causationSeeBussmarMfg. Co. v. Nat'l Labor Rel. Bd111 F.2d 783, 787 (8th Cir.
1940). Defendantsarguethat Dr. Gennaoui’'s causation opinicare based solely onpost hoc
ergo propterhocargument because he identified the correlation of the accident and the onset of
Mr. Rabon’s complaints of pain as a basis for his causation opinion. Upon fyuénstroning,
Dr. Gennaoui stated that there was no other basis focausationopinion. However, Dr.
Gennaoui also testified that he served as Mr. Rabon’s prioaaey physician for a number of
years, andhuswas familiar with Mr. Rabon’s medical history and physical conditlde testified
thatMr. Rabon’s reportedeck pain and associated headaches were consistent with other patients
he treated who complained of suffering neck trauma. Dr. Gennaoui tegtifiedir. Rabon
underwenta physical examination and diagnostic testsluding an MRI, the results of which
were consistent with the verbal history Mr. Rabon provided to him during their appaintDr.
Gennaoui’'s testimony indicates that he considered more jtisarthe temporalrelationship
betweerthe accident and the onset of Mr. Rabon’s pain.

The Court cannot find that Dr. Gennaoui’'s methodology is invalid or unrebaltat his
expert opinios are speculative, unsupported by sufficient facts, or contrary to thefftiueéscase.
Defendants will have the opportunity psesentDr. Gennaouis crossexamination deposition
testimony,and to present their own expert testimony regarding causation. Accordinglyute C

finds that Defendants’ motion should be denied to the extent that it seeks exclusion of Dr



Gennaoui’'s causation opinions because they are premised on the correlatiom bistsvee
automobile accident and the onset of Mr. Rabon’s complaints of pain.

B. Opinions Not Stated to a Reasonable Degree of Medical Certainty

Defendarg arguethat the Court shouldxcludeany of Dr. Gennaoui’opinionsthat are
not stated to a reasonable degree of medical certai@pecifically, Defendants point to Dr.
Gennaouis depositiontestimony“that it was merely ‘possible,” but not probable, that a cervical
disk that is already degenerated by some degreaglhuftis could be damaged more easily than a
disk that did not haw anyarthritis” (ECF No. 39). Defendants also point to Dr. Gennaoui
declining to say whetheéhe automobile accidertaused Mr. Rabon to suffer pain and symptoms
for which he ultimately underwent surgery.

Plaintiffs respond that they withdraw their designation of Dr. Gennaoui's deposition
testimonyregardingwhether it is possible for an already degenerated disk to be damaged more
easily than a disk that is not degeneratbdlight of that factPlaintiffs conclude tatthe Court
should deny theénstant motionas mootto the extent that it seeks to exclude Gennaoui’s
opinionsthat arenot stated to a reasonable degree of medical certairitg Court agrees with
Plaintiffs’ conclusion, and denies Defendants’ motsrmoot to the extent thiaseeks exclusion
of Dr. Gennaoui’'s deposition testimony regarding whether degenerated chsksoee easily
damaged.However, thigs not entirely dispositive of Defendants’ argument. The instastion
alsospecificallyreference®r. Gennaoui declining to say whether tiezd forsurgery performed
on Mr. Rabon’s neck was caused by the automobile accident.

“To be admissible, an expestbpinion must represent his professional judgment as to the
most likely or probable result.Hogland v. Town & Countrgrocer of Fredericktown Mo., Inc.

No. 3:14cv-0273JTR, 2015 WL 3843674, at *7 (E.D. Ark. June 22, 20{&)ing E-Ton



Dynamics Indus. Corp. v. HaB3 Ark. App. 35, 39, 115 S.W.3d 816, 819 (20083e alsdacuzzi
Bros., Incv. Todd 316 Ark. 785,791,875 S.W.2d 67, 70L994) In his deposition, Dr. Gennaoui
was asked whether the automobile accident caused Mr. Rabon to ultimately havergm unde
surgeryand he stated that, although the accident caused Mr. Rabon to suffer pain, he could not say
whether it caused the need for surgery. Upon further questioning, Dr. Gennaoui téwsttfilee t
surgery was perfomed in the area in which Mr.a@Ron was experiencing paidr. Gennaoui made
no further connection between the accident and the surgaeyCourt finds that this testimony is
too speculative to be admissileepert testimonyAccordingly,Defendant’s motion is granted to
the extent that it seeks to exclude Gennaoui’s testimony regardimdnether the accident caused
Mr. Rabon to suffer pain and symptoms for which he ultimately underwent surgery.

C. Diagnosis of Myelomalacia

Defendants argue that the Court should prohibit Dr. Gennaoui from testifyingntthea
doctor diagnosed Mr. Rabon with myelomalacia, as this testimony woustitot® inadmissible
hearsay. Defendantsargue that Dr. Gennaoui stopped treating Mr. Rabon’s complaints of neck
painin February 2014, after he began treatment with an orthopedic surgeon, Dr. Andres Munk.
However, in his deposition, Dr. Gennaoui was asked about his medical charting during a
subsequent, unrelated appointment with Mr. Rabowhich Dr. Gennaoui noted that Dr. Munk
diagnosed Mr. Rabon with myelomalaciBefendants arguthat Dr. Gennaoypersonallymade
no finding of myelomalacia, and simply repeated Dr. Munk’s findings. Defendartkiderthat
Dr. Gennaoui cannot permissildgne as a mere conduit for hearsay, and ask the Court to exclude
his testimony on thisubject

Plaintiffs argues thafter Mr. Rabon began treatmewnith Dr. Munk, Dr. Gennaoui

continued to follow Mr. Rabon’s progresBlaintiffs state that Dr. Munk praded Dr. Gennaoui



with a radigraphic impression of myelomalacia, which Dr. Gennaoui noted in his own patient
chart for Mr. Rabon Plaintiffs argue that Dr. Gennaoui mggtify as to the matters reported to
him by other medical providers and which are contained in his ciRdaintiffs state that the
diagnosis of myelomalacia supports the reasonableness of Dr. Gennaomiisrgstoncerning
the causal relationship between the accident and Mr. Rabon’s symptoms of pain.

Federal Rule of Evidence 703 permits an expert to rely on otherwise indudeniesarsay
if experts in the field would reasonably rely on that kind of facts or data in forming @iorapi
Arkwright Mut. Ins. Co. v. Gwinner Oil, Inc125 F.3d 1176, 1182 (8th Cir. 1997)Where,
however, an expert does not simply rely upon data or facts collected by anothefaxusstin
forming an opinion, but instead, adopts wholesale the opinion of another expert, Rule 703 does
not render the testimony admissibleSims v. State Farm Mut. Auto. Ins. (¥o. 4:13cv-0371-
JLH, 2016 WL 3511712, at *1 (E.D. Ark. Jan. 13, 20E&e also Hill v. Fikes Truck Line, LI.C
No. 4:11cv-816 CAS, 2012 WL 5258753, at *3 (E.D. Moct. 24, 2012) “To allow otherwise
would deprive the opposing party of the opportunity to eexssnine the expert on the basis of
the non-testifying expert’s opinion.8ims 2016 WL 3511712, at *1.

Dr. Gennoutestifiedthathe stopped treating Mr. Rabon for neck and back pain when Mr.
Rabon began treatmentith Dr. Munkin February2014 Dr. Gennoui testifieturtherthathe did
not diagnose Mr. Rabon with myelomala@adthatDr. Gennoui’'sMarch 21, 2014&hartnotes
repeatedwhat Dr. Munk and Mr. Rabon told himf the diagnosis. If the Court admitsDr.
Gennoui’s testimony related to myelomalada. Gennoui would not be giving his own opinion
formed using the facts and data gathered by Dr. Munk, but r@thé&ennoui “would be no more
than a conduit to introduce [Dr. Munk’spinion into evidence.’Sims 2016 WL 3511712, at *2.

Dr. Munk diagnosedVir. Rabonwith myelomalacia, and the best way to determine whether that



is true is for the jury to hear Dr. Munk’s testimoory thesubject Accordingly, the Court finds
that Defendants’ motion should be granted to the extent that it seeks to exclU@enDoui’'s
testimony regarding myelomalacia.
[I. CONCLUSION

For the reasons discussed above, the Court findsDiendants’ Motion to Limit
Testimony of Habib Gennaoui, M.D. (ECF No. 3&puld be and hereby&@RANTED IN PART
AND DENIED IN PART. Plaintiffs may offer Dr. Gennaoui’s causation opinions, and
Defendants are free to offer Dr. Gennaoui's c@saminatio testimony, as well as present their
own expert witness.Plaintiffs may not offer Dr. Gennaoui’s testimony regarding whether the
accident caused Mr. Rabon pain and symptoms for which he ultimately underwent surgery.
Plaintiffs may not offer Dr. Gennaoui’s deposition testimony relating tdvidnk diagnosing Mr.
Rabon withmyelomalacia

IT ISSO ORDERED, this 11th day oSeptember2017.

[s/ Susan O. Hickey
Susan O. Hickey
United States District Judge




