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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
TEXARKANA DIVISION
RONNIE DEON FOOTS PLAINTIFF
V. Civil No. 4:16-cv-04044
VICTOR C. ROSE, Sheriff, Lafayette
County; THEARTICE EARLY, Lewisville
Police Department (“LPD"); CHIEF TUMBERLIN,
LPD; OFFICER COX, LPD; DR. AUTUEN;
and OFFICER CLARK DEFENDANTS
ORDER

This is a civil rights action filegro seby Plaintiff, Ronnie Deoifroots, under 42 U.S.C. §
1983. Currently before the Court are MotionsSommary Judgment filed by Defendants City of
Lewisville, Arkansas, and Chief Jason Tom{EBCF No. 30) and Defendants Victor C. Rose,
Theartice Early, Dr. Antoon, OfficeZlark, and Officer Cox (ECF & 36). Plaintiff has filed a
response. (ECF No. 42). Defendants City of lssillie and Tomlin filed a Reply to Plaintiff's
Response. (ECF No. 43). The Court fitlois matter ripe for consideration.

|. BACKGROUND

Plaintiff filed his original Complaint oMay 6, 2016, against Defendants Victor Rose,
Theartice Early, Chief Tomlirr. Antoon, and Officer Cok. (ECF No. 1). On May 25, 2016,
Plaintiff filed an Amended Complaint naming Offic@lark as a Defendant. (B No. 6). Plaintiff
alleges claims for excessive force, denial of adégmedical care, andaonstitutional conditions
of confinement. (ECF No. 6). At the timetbe events in question, Defendant Tomlin was the

Chief of Police for the City of Lewisville, Arkaas; Defendant Rose wa®tBheriff of Lafayette

County, Arkansas; Defendant Antoon was under contract to provide healiboaces to inmates

! Defendant Rose was mistakenly identified in Plairgiffiitial Complaint as the Sheriff of Hempstead County.
Plaintiff also incorrectly named Defendant Tordis Tumberlin and DefendAntoon as Autuen.
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in the Lafayette County Detention Center (‘RC”); and Defendants Early, Cox, and Clark were
employees of the Lafayette County Sheriff's Departmd®iaintiff is suing Defendants in both
their official and individual capacities. (ECF No. ®laintiff is no longer incarcerated.

In 2007, Plaintiff suffered a gunshot wound to teadhand as a result suffers from periodic
seizures. Plaintiff takes the medicatiDilantin to control the seizure®laintiff also states he has
extreme difficulty standing, walking, and keepinig balance. He uses a cane and wheelchair.
(ECF No. 6).

On December 10, 2012, Defendants Clark, Cox,Tamdlin arrived at Plaintiff's residence
with a warrant for his arrest for delivery of a amfied substance. Plaintiff claims he told the
Defendants to come in and then informed thenmdn cocaine in his sock. (ECF No. 42, p. 2).
Plaintiff states that Defendant Tomlin instructeoh to get down on thedbr but claims he could
not immediately do so because of his physical disiaisi Plaintiff alleges Defendant Tomlin was
aware of his physical limitations prior to his arrdse to Plaintiff’'s premus interactions with
Defendant Tomlin. (ECF No. 32-1, pp. 13, 11-24).

Plaintiff alleges that during the course of &isest Defendant Tomlin used excessive force
when he “turned me upside down by my feet aridny head[,]” causing Plaintiff to suffer a
seizure which lasted wto three minutes. (ECF No. 32-1, pp. 13, 11-Zintiff also claims
Defendants Cox and Clark useccessive force against him wh#rey “ignored the facts | was
disabled and couldn’'t walk without my wheelchaind that | had seizures|[,]” claiming “their
response was to drag me, literally, out of my housECF No. 6, p. 4). Plaintiff claims he asked

for his seizure medication and whaeir and Defendant Tomlin toliim “they will take care of

2The case caption incorrectly refers to Defendants Early, &wl Tomlin as being members of the City of Lewisville
Police Department. Only Defendant Tomlin is associated with the police department. All otineladtsfeare
employed by or under contract with the Lafayette County Sheriff's Department.

2



you at the county jail.” (ECF No. 32-1, pp. 20, 14-2B)aintiff was subsguently transported by
Defendant Cox to the LCDC.

Plaintiff alleges that once veas booked into the LCDC he wplaced in A-Pod. Plaintiff
claims he then informed M&ooper, an LCDC employee notmed in this lawsuit, that:

| needed my seizure medication and my wtieal . . . | repeatdy told them that

my medication was at my house, along withwheelchair, and that my grandmother

would bring them both to me. The jaileaid, once again, that they would have to

run it by Lt. Theartice [Early]. As the ga passed on, | receidano help or relief

regarding my meds and my wheelchaicohtinuously spoke tdeputies through the

intercom and | asked them to speak to Sheriff Rose. The deputies told me that Sheriff

Rose was aware of me, but had not givemtlorders or permission to do anything.

Sheriff Rose, along with Lt. Theartice [EdrBimply ignored the fact that | needed

my wheelchair and seizure medication.
(ECF No. 6, pp. 4-5).

Several days later, Plaintiff asked for aatieap accessible shower with a seat because A-
Pod did not have handicap access#hlewer facilities. According to Plaintiff, when he complained
about not having a handicap accessible showey ‘ith@ored my situation, and only gave me a
small tub to bathe with that would only hold abowio (2) gallons of water.” (ECF No. 6, p. 5).
Plaintiff claims he tried to use the shower in A-Pod without a shower seat because “the small tub
of water was ineffective in cleaang myself.” (ECF No. 6, p. 8)He alleges he lost his balance,
fell, and hit his head. Plaintiff@ims that his head was bleeding and that he had a “slight” seizure.
Plaintiff states that instead oflling for an ambulance, the jadecontacted Defendant Early.
Plaintiff alleges that he was then put into a Wlegr and taken to “isolation, with my head still
bleeding, and me being dizzy” accordance with orders from Defendant Early. (ECF No. 6, p.
6). Plaintiff claims hewas not examined by medical parsel, but that Defendants Rose and

Early:

saw that my head was busted and bleeding, their solution tthat was to put me
in isolation. In factit became clear to me that SlieRose and Lt. Theartice [Early]



had ordered their deputiespat me in isolation for the purpose of hiding me from

the inmate population, who had witnessed my busted head from falling in the shower.

They left me in isolation for a whole weekthout medical attention, and without my

seizure meds.
(ECF No. 6, p. 6).

Plaintiff claims that DefendasitRose and Early intentiomalhoused him in a pod without
handicap accessible shower fd@k knowing that he could netand for an extended amount of
time. Plaintiff states he had previously been housé&zPod, where there sshower with a seat
for people who are disableBlaintiff states that sgome point “Sgt. Coop&began allowing me
to take showers in the intake because they had a handicapped seat in the shower stalls” but that he
“still had to hobble back and forth to my Pod wgteat difficulty and pain.” (ECF No. 6, p. 8).

Plaintiff further claims that on another osgan he stood up and hietis gave out.” (ECF
No. 6, p. 6). Plaintiff stats that he fell, hit hieead, and began to haveeazure. (ECF No. 6, p.
6). An ambulance was called and Plaintiff was taken to the hospital. He claims the nurse told him
his “Dilantin level in his blood was low.” Plaifitthen requested a MRI and an x-ray because of
his recent falls. According to Plaintiff, the sarinformed him they could not conduct those scans
without permission from the LCDC. Plaintiff states that his Dilantin dosats increased and he
was given pain medication W in the hospital.

Once he returned to the LCDEIaintiff claims he was:

finally seen by the Jail's doctor. Dr. Ame prescribed a generic medication for

epilepsy, and some type of muscle retaxd asked Dr. Atune what he was

prescribing, because it was not DilantDr. Antune’s response wa'lt is something

new for 2012, and that Dilantin had played.oudthat night, or the next night, after
taking that medication,Had another seizure.

3 Sergeant Cooper is not a defendant in this lawsuit.
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(ECF No. 6, p. 7). Plaintiff claimBefendant Early once again did natfito assist him. Plaintiff
further alleges that after he started taking thdioaion prescribed by Defendant Antune he began
to lose weight, started sleepiagreat deal, and felt weak.

On another occasion, Plaiffitclaims he “blacked out’rad Defendant Early advised the
jailers “to just leave me in my delhen situations such as this arose, as if ignoring them, (my
medical issues)[.]” (ECF No. 6, p. 8). Plaintiff claims he was left offldlbe until other inmates
helped him back onto his bed. Plaintiff acknowlexigeat after this incident he was allowed to
use a wheelchair at the jail but claims “they cwntid to make me use that small tub of water to
bathe with.” (ECF No. 6, p. 8)

Plaintiff also claims that at some point ohgr his incarceration in the LCDC he noticed
blood in his urine. He states tha informed jail staff but that:

Their only response was to say; “We'lln it by the Lt. [Early].” There was no

immediate response to thistmal occurrence. Daygassed and | stopped seeing

blood in my urine, but then, one dagdticed blood in my boxer shorts.

(ECF No. 6, p. 8). Plaintiff was theaken to the hospital. He claims the nurse at the hospital told
him there was not any blood present in his ugnd that he “would hav®® come right away”
when he saw blood in his urine so medical statfld determine where it came from “rather than
waiting three days to be cheaxk out, which had justcourred.” (ECF No. 6, p. 8) Plaintiff
alleges that the hospital doctor concldide was probably passj kidney stones.

Plaintiff further alleges there was anothetident at the LCDC where he again noticed
blood in his urine and passed @ntthe bathroom. He claimenother inmate came to check on
him and found him on the bathroom floor. Ptdiralleges he once again informed the deputies
at the LCDC that the nurse at the hospital had hafd he needed to kaken to the hospital as

soon as he noticed blood in his urine “but nothirags done to help me.” (ECF No. 6, p. 9).



Plaintiff claims that a few weeks later heltflight headed, and paed out while trying to
use the restroom.” (ECF No. 6, p. 9). AccordinBlaintiff, this time he was taken to the hospital.
He again asked for an x-ray BRI but instead was given pain dieation and sent back to the
LCDC. Plaintiff claims the nurse at the pdal checked his blood and said there was no
medication in his system. Based on this infation, Plaintiff claims DrAntoon had been giving
him “fake medication.” (ECF No. . 10). Plaintiff claims that seetime after this last visit to
the hospital, Defendant Early “approved for thienchange my housing to Pod-D, which had the
handicapped shower stall. | canied to suffer pain, and | repatt# to the deputies, but nothing
was done to help me.” (ECF No. 6, p..10)

Plaintiff states that on May 3, 2013, he was setihe ADC’s Diagnostic Unit in Malvern,
Arkansas. He states that the ADGrse found blood in his urineRlaintiff claims that he was
prescribed Dilantin for his seizuresdhantibiotics for the blood in his urine.

In their Motions for Summary Judgment, Ded@ants assert they are entitled to summary
judgment because: (1) Plaintiff was not subjectedexcessive force during his arrest; (2)
Defendants were not deliberatelydiffierent to Plaintiff's medicaheeds; (3) Plaintiff was not
subjected to unconstitutional conditions of doement; (4) they are entitled to qualified
immunity; and (5) there is no basis for official capacity liability.

[I.LEGAL STANDARD

Summary judgment is appropriate if, after viegvthe facts and all reasonable inferences
in the light most favorable to the nonmoving paMatsushita Elec. IndusCo. v. Zenith Radio
Corp., 475 U.S. 574, 587 (1986), the record “shows thate is no genuindispute as to any
material fact and the movant éntitled to judgment as a matigfrlaw.” Fed. R. Civ. P. 56(a).

“Once a party moving for summajydgment has made a sufficiesfitowing, the burden rests with



the non-moving party to set forth specific fadiy, affidavit or other evidence, showing that a
genuine issue of matatifact exists.”Nat’'| Bank of Commerce v. Dow Chem..Ci65 F.3d 602,
607 (8th Cir. 1999).

The non-moving party “must do more than simghow that there isome metaphysical
doubt as to the material factsMatsushita475 U.S. at 586. “They mushow there is sufficient
evidence to support a jury verdict in their favoNat'l Bank 165 F.3d at 607 (citingnderson v.
Liberty Lobby Inc., 477 U.S. 242, 249 (1986)). “A cakminded on speculation or suspicion is
insufficient to survive a motion for summary judgmend. (citing Metge v. Baehler762 F.2d
621, 625 (8th Cir. 1985)). “When opposing partidstteo different stories, one of which is
blatantly contradicted by the record, so thateesonable jury could believtg a court should not
adopt that version of the facts for purposésuling on a motion fosummary judgment.”Scott
v. Harris, 550 U.S. 372, 380 (2007).

[11. DISCUSSION

As noted above, Defendants argue they antitled to qualified immunity. When a
defendant asserts qualified immunity at the samynudgment stage, ¢hplaintiff must produce
evidence sufficient to create a genuine issuéacdf regarding whether the defendant violated
clearly established lawdohnson v. Fankelb20 U.S. 911, 915 (1997). Qifi@d immunity “is an
immunity from suitather than merely a defense to liabilityMitchell v. Forsyth472 U.S. 511,
526 (1985) (emphasis in originallt entitles an indivilual to avoid the burdens of litigation and
“Iis effectively lost if a case ig®neously permitted to go to trialldl. Accordingly, it is important
that the question of qualifiechimunity be resolved as earlyasssible in the proceeding®’Neil
v. City of lowa City496 F.3d 915, 917 (8th Cir. 2007) (citiBgucier v. Katz533 U.S. 194, 201

(2001));Schatz Family ex rel. Schatz v. Gieré46 F.3d 1157, 1160 (8th Cir. 2003).



Determining whether a defendant is entittedqualified immunity requires a two-step
inquiry. Jones v. McNeesé75 F.3d 1158, 1161 (8th Cir. 201First, the court must determine
whether the facts demonstrate a degdron of a constitutional rightld. (citing Parrish v. Ball
594 F.3d 993, 1001 (8th Cir. 2010)).sH, the court must decide whether the implicated right was
clearly established at tliene of the deprivationld. To determine if Plaintiff's right was clearly
established at the time of the alleged deprivation, the Court “must . . . examine the information
possessed by the governmental official accudedrongdoing in order to determine whether,
given the facts known to the offadiat the time, a reasonalgevernment official would have
known that his actions violated the lawlangford v. Norris 614 F.3d 445, 461 (8th Cir. 2010).
“This is not to say that an offial action is protected by qualifiechmunity unless the very action
in question has previously beerichenlawful; but it is to say that in the light of preexisting law
the unlawfulness must be apparemiderson v. Creightqm83 U.S. 635, 640 (1987). In other
words, the Court must ask whether the law atithe of the events in question gave the officers
“fair warning” that theirconduct was unconstitutionalHope v. Pelzer536 U.S. 730 (2002).
Because the issue of qualified immunity turnspiart on whether the facts indicate that a
constitutional deprivation hasccurred, the Court will address Defendants’ qualified immunity
claims in the discussions of each alleged constitutional violation.

A. Excessive Force

Plaintiff claims Defendants Talin, Cox, and Clark used exssve force against him when
they arrested him at his home on December 10, 2012.

Where an excessive force claim arises i@ tlontext of an arresit is most properly
characterized as one invoking the puaiions of the Fourth Amendmengee Brown v. City of

Golden Valley574 F.3d 491, 496 (8th Cir. 2009). In evaluating an excessive force claim under



the Fourth Amendment, a court must conswleether the force was djtively reasonable under

the circumstances, “rely[ing] on the perspectiva oéasonable officer present at the scene rather
than the ‘20/20 vision of hindsight.””Carpenter v. Gage686 F.3d 644, 649 (8th Cir. 2012)
(quoting Graham v. Connqgr490 U.S. 386 (1989)). The applicat of this standard requires
careful attention to the factsié circumstances of each particutase, including the severity of

the crime at issue, whether the suspect poses medmate threat to the safety of the officers or
others, and whether he is activedsisting arrest or attemptithgevade arrest by flight.Graham

490 U.S. at 396. Further, the Eighth Circuit hasienalear that the “weaknesses” of an arrestee
should be taken into consideration when determining what force is reasonable during an arrest.
See Chambers v. Pennycp6&1 F.3d 898, 906 (8th Cir. 2011).

Plaintiff alleges he is physically disabledd that Defendant Tomlin was aware of his

physical limitations prior to his ase According to Plaintiff, hevas seated on the couch in his
home and did not resist arrest when Defend&atslin, Cox, and Clark awed. Plaintiff states
he informed the officers he had cocaine in $osk and claims he could not comply with the
Defendants’ order to get down on the floor becafdais physical limitabns. Plaintiff claims
that in spite of Defendant Tomlin’s knowledge lo$ special needs, Defendant Tomlin picked
Plaintiff up and held “him upside down by his feptésumably to get the caine out of his sock.
As a result of Defendant Tomlin’s actions, Ptdinstates that he hit his head and then had a
seizure. Plaintiff further claims that after witnessing the seizure, Defendants Cox and Clark put
Plaintiff on the ground, picked him up, and “dged him” to the patrol car.

There is no evidence suggest Plaintiff was sésting arrest or thdte posed any threat to

the safety of Defendants Tomlin, Cox, or Rlaturing the arrest. @cordingly, the Court



concludes there is a questiof material fact as to whetheethlleged use of force by Defendants
Tomlin, Cox, and Clark durinBlaintiff's arrest was olgtively reasonable.

Turning to the issue of qualified immunity, the facts when viewed in a light most favorable
to Plaintiff sufficiently demonsaite a deprivation of Plaintiff'sight to be free from excessive
force during his arrest. Accordingly, the first pgasf the qualified immunity analysis is satisfied.
Moving on to the second prong, there is no qoesthat in December of 2012 the law clearly
established that an arrestee had a right to be free from the use of excessivEderéaikla v.
Hulm, 310 F.3d 1046, 1050 (8th Cir. 2002). Therefbrefendants Tomlin, Cox, and Clark are not
entitled to qualified immunityn regard to this claim.

Accordingly, summary judgment is deniasl to the claim of excessive force.

B. Denial of Medical Care

Plaintiff claims that Defendants denied hadequate medical care in violation of his
constitutional rights.

The Eighth Amendment prohibition of crueldannusual punishment prohibits deliberate
indifference to the serious medical needs of prisorlauskert v. Dodge Cnty684 F.3d 808, 817
(8th Cir. 2012). The deliberate indifference staddacludes “both an objective and a subjective
component: ‘The [Plaintiff] must demonstrate (hat [he] suffered [from] objectively serious
medical needs and (2) that the prison officadtually knew of but delibately disregarded those
needs.” Jolly v. Knudsen205 F.3d 1094, 1096 (8th Cir. 2000) (quotigjany v. Carnahanl32
F.3d 1234, 1239 (8th Cir. 1997)).

In order to show he suffered from an objeeljvserious medical ndePlaintiff must show
he “has been diagnosed by a physician as requm@agment” or has an injury “that is so obvious

that even a layperson would easily recogniee necessity for a doctor’s attentionSchaub v.
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VonWald 638 F.3d 905, 914 (8th Cir. 2011) (internal @tioins and citations omitted). Plaintiff
has been diagnosed by a physi@arrequiring treatment for hisizseres. Accordingly, it is clear
that Plaintiff suffers from olejctively serious medical needs.

Having found that the first prong of the delilderendifference standaiths been satisfied,
the Court will now discuss whether the seconohgr—that the prison officials actually knew of
but deliberately disregarded Plaifis serious medical needs—hasdn satisfied. For the sake of
clarity, the Court will discuss thissue as well as the attendant issue of qualified immunity in
regard to each Defendantgnoup of Defendants separately.

1. Defendants Tomlin, Cox, and Clark

Plaintiff claims Defendants Tomlin, Coxné Clark denied him adequate medical care
when they failed to give him his seizure metma during and shortly aftenis arrest and when
they refused to take his mediicen and wheelchair to the LCDT.

As previously stated, Plaintiff's seizure® & serious medical need and he has therefore
established the objective component of the dadifeemdifference standard. The question then
becomes whether Defendants Tomlin, Cox andk®aronduct during the arrest constitutes more
than gross negligence. “Deliberate indifferemoay include intentiotig denying or delaying
access to medical care, or intenadly interfering withtreatment or medication that has been
prescribed.”Pietrafeso v. Lawren¢@52 F.3d 978 (8Cir. 2006)(quotingVaughan v. Lacgy9

F.3d 1344, 1346 {BCir. 1995)).

4 Because the alleged violatimecurred after Plaintiff waarrestedit is properly analyzed under the Due Process
Clause of the Fourteenth AmendmeévitRaven v. Sanders77 F.3d 974, 979 (8th Cir. 200®pencer v. Knapheide
Truck Equipment Cp183 F.3d 902, 905 n.3 (8th Cir. 1999)hat being said, the Eighth Circuit has held that the due
process analysis applicable in thisiation parallels the Eighth Amendmaeteliberate indifference standard because
pretrial detainees are entitled to the same protection as imprisoned cddaidssy. Or. Cnty.Mo., 607 F.3d 543,
548 (8th Cir. 201Q)
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Plaintiff alleges that Defendant Tomhmas fully aware of his physical condition and
medical needs prior to his arrest. Although ribeord is not clear whether Defendants Cox and
Clark were aware of Plaintiff's medical needs whegy assisted with higm@st, it is evident from
the record that they were present when Plaihtifihis head and had a seizure. When Plaintiff
asked Defendants to give him his seizure wegthn and bring his whéshair to the LCDC,
Plaintiff alleges Defendant Tdim responded by stating “they withke care of you at the county
jail.” (ECF No. 32-1, pp. 20, 14-23Yhe record reflects DefendandbCthen transported Plaintiff,
without his medication or wheelchair, dirgcto the LCDC. For the present purpodés, failure
of these Defendants to provide Plaintiff withs medication and failer to take Plaintiff's
medication and wheelchair to the LCDC after wesiag the seizure creates an issue of material
fact as to whether Defendants Tomlin, Caxd Clark knew of but diberately disregarded
Plaintiff's serious medical needs.

The Court now turns to the issue of whettilegse Defendants are entitled to qualified
immunity in regard to this claim. Having determined there are issues of material fact relation to
whether Plaintiff's constitutionaight to adequate medical cavas denied by Defendants Tomlin,
Cox, and Clark, the Court wilow address whether the secqgmdng of the qualified immunity
standard has been satisfied. The castaifafeso v. Lawrencelecided by the Eighth Circuit six
years prior to Plaintiff's arrest, made cleaatthintentionally interfering with treatment or
medication that has been prescribed to an fermanstitutes deliberate indifference. 452 F.3d 978,
983 (8th Cir. 2006). Accordingly, the Court fintheat a reasonable government official would
have known that refusing to pride Plaintiff with his seizure naication and wheelchair violated

the law. Therefore, Defendants Tomlin, Caxd&lark are not entitletb qualified immunity.
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Accordingly, summary judgmemt denied with respect todlclaim of denial of medical
care.

2. Defendant Antoon

Plaintiff alleges Defendant Aobn denied him adequate medicate when he changed his
seizure medication, failed to order x-raysd a MRI, and gavieim “fake” medication.

There is no question Defendant Antoon was awafaintiff’'s medical issues and needs.
However, other than Plaintiff's bare allegatibat Defendant Antoon gavem “fake” medication
there is no evidence to support a finding thateDdant Antoon disregardePlaintiff's medical
needs. Defendant Antoon submitted an affidapiecifying the various seizure medications he
prescribed Plaintiff such as Phenytoin a@drbamazepine. According to Defendant Antoon,
Phenytoin is the generic form of Dilantin a@@rbamazepine is the germeform of Tegretol.
(ECF No. 38-2). In addition, the fact thatfBedant Antoon changeddtiff's medication and
did not order additional tests rfd’laintiff does not establish ligerate indifference. Mere
disagreement with treatment decisions does settd the level of aonstitutional violation.See
Phillips v. Jasper Cnty Jgi#t37 F.3d 791 (8th Cir. 2006) (quotikgtate of Rosenberg v. Crandell
56 F.3d 35, 37 (8th Cir. 1995)). Although Defendamtoon was aware of Plaintiff's serious
medical needs, the record clearly shows thatlidenot disregard those needs. Accordingly,
Plaintiff has failed to show théhe second prong of the deliberatdifference standard has been
satisfied. Therefore, Defendant #on is entitled to summary judgmt on this claim as there are
no genuine issues of material faemaining. In light of this fiding, the Court need not reach the

issue of whether Defendant Antoisrentitled to qualified immunity.
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3. Defendants Rose and Early

Plaintiff alleges Defendants Rose aB@rly denied him medical care on multiple
occasions. Plaintiff claims hmade several requests to Defendants Rose and Early when he
arrived at the LCDC regarding his need fordegzure medication and hideelchair. According
to Plaintiff's Amended ComplaintSheriff Rose, along with Lt. Tdartice [Early] simply ignored
the fact that | neestl my wheelchair and seizure aigation.” (ECF No. 6, pp. 4-5).Plaintiff
further claims that on at least two occasions he suffered head injuries and that although
Defendants Rose and Early were made aware aht®f's injuries, Plaintiff was not seen by
medical staff or taken to a hospitRlaintiff also alleges he aaplained about blood in his urine
to Defendants Rose and Eablyt was once again ignored.

When viewing the facts in a light most favdebo Plaintiff, it is clear that Defendants
Rose and Early knew of Plaifits medical needs. Although Ptaiff acknowledges he was taken
to the hospital for evaluation on three occasions after suffering seizures and complaining about
blood in his urine a second time, the Court findsehgran issue of material fact as to whether
Defendants Rose and Early disregardeddnfiff’'s serious medical needs.

The Court will now turn to thissue of whether Defendants Rose and Early are entitled to
qualified immunity. Defendants argue that evérPlaintiff has established a constitutional
violation, they are entitled to quiéd immunity. It is well estalished that it is unconstitutional
for prison officials to act with deliberate irfifirence to an inmate’s serious medical needs.
Estelle v. Gamblge429 U.S. 97, 104-05 (1976). The EighthoGit has alsoacognized that a
reasonable officer would know théatis unlawful to delay medal treatment for a detainee

exhibiting obvious signsf medical distressGordon v. Frank454 F.3d 858, 863 (8th Cir. 2006).

5> Defendants argue that Plaintiff did not make any specitigatiions against Defendant Rose. However, a review of
Plaintiff's Amended Complaint clearly shows Plaintifldhake sufficient allegations against Defendant Rose.
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A factual determination that an official hadethequisite knowledge of a substantial risk, for
purposes of an Eighth Amendment deliberatdifference claim, may be inferred from
circumstantial evidence, &nom the very fact that the risk was obvio®&:haub v. VonWa]&38
F.3d 905 (8th Cir. 2011). Given this precedent, the Court finds that a reasonable officer familiar
with Plaintiff's medical needs—as DefendaRtsse and Early were—would have known that a
constitutional depriation would occur if they failed to praleé medical care to Plaintiff after he
suffered seizures and head injunesile incarcerated at the LCDRCTherefore, the Court finds
that Plaintiff’s right to adequate medical caras clearly establishedhd neither Defendant Rose
nor Defendant Early are entideo qualified immunity.

Accordingly, summary judgment is denied oe thaim of inadequate medical care against
Defendants Rose and Early.

C. Conditions of Confinement

Plaintiff alleges he wasubjected to unconstitutional catidns of confinement because
Defendants Rose and Early did not allow him te thee handicap accessible shower facility and
instead gave him a small bucketh which to bathe.

“[W]hen the State takes a person into its adgtand holds him themgainst his will, the
Constitution imposes upon it a corresponding duty to assume some responsibility for his safety
and general well-being.”Cnty. of Sacramento v. Lewi§23 U.S. 833, 851 (1998) (citation

omitted). The Constitution “does not mandate comfortable prisons,’ but neither does it permit

6 Defendants argue Defendant Rose is a supervisor and cannot be held liable under ardmmgddat superior
While prison supervisors cannot be held liable under Section 1983 on a thezsyarfdeat superipthey can incur
liability when their inaction amounts to deliberate indiéfece to or tacit authorizati of an Eighth Amendment
violation. SeeFarmer, 511 U.S. at 842, 114 (197@)oting that in an Eighth Amendment claim, “it is enough that
the official actedor failed to actdespite his knowledge of a substantial risk of serious harm.”) (emphasis added);
Meloy v. Bachmeier302 F.3d 845, 849 (8th Cir. 200@) supervisor is liable for an Eighth Amendment violation
“when the supervisor’s corrective inem constitutes deliberate indifference”).
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inhumane ones.See Farmer v. Brennabl1l U.S. 825, 832 (1994) (quotiRdpodes v. Chapman
452 U.S. 337, 339 (1981)). The Cruel and UnuBualishment Clause of the Eighth Amendment
forbids conditions that involve the “wanton and unmsseey infliction of pain,’br that are “grossly
disproportionate to the gerity of the crime.”Rhodes452 U.S. at 347.

A prisoner alleging an Eighth Amendmenblation must prove both an objective and
subjective elementSee Revels v. Vincer882 F.3d 870, 875 (8th Cir. 2004) (citilgilson v.
Seiter 501 U.S. 294, 298 (1991)). “The defendantaduct must objectively rise to the level of
a constitutional violation by depriving the plafhtof the minimal civilized measure of life’s
necessities.”Revels 382 F.3d at 875 (citations and intergabtation marks omitted). Further,
“[tlhe defendant’s conduct must also reflextsubjective state of mal evincing deliberate
indifference to the health @afety of the prisoner.”ld. Deliberate indifference is established
when the plaintiff shows “the defendant was sabsally aware of but dregarded an excessive
risk to inmate health or safetyld.

It is clear that basic personal hygiene falithim “the minimal civilized measure of life’s
necessities” to which a prisoner is entitleee Farmer v. Brennabl1l U.S. at 834. However,
the Eighth Circuit has held that the deniakbbwer privileges for a short period of time does not
constitute an Eighth Amendment violatiodbernathy v. Perry869 F.2d 1146, 1149 {(8Cir.
2008). Other courts have upheld longer deroékshower privilegesis constitutional .See, e.g.
Waller v. Rice et al2018 WL 1092346, (W.D. Ark. 2018) (hoidj a ten-day denial of shower
privileges constitutional)McCoy v. Goord 255 F. Supp. 233, 260 (S.D.N.Y. Mar. 25, 2003)
(holding that “a two week suspension of showevileges does not sufficas a denial of basic

hygiene needs”) (internal quotation omitted).
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The Court finds that Plaintiff has faileddemonstrate he was denied the minimal measure
of life’s necessities when Defendants Rose antypaovided him with a small tub of water for
bathing. Plaintiff has not alleged he was fortmedo without a shower or bathing for any extended
period of time nor has he ajjed any injury arising frorasing the small tub of watérin light of
this finding, the Court need not reach the issuelwdther Defendants Roaead Early are entitled
to qualified immunity.

Accordingly, Defendants Rose and Eadye entitled to summary judgment on the
conditions of confinement claim.

D. Official Capacity Claims

Plaintiff also sues Defendants in their oféil capacities. Under § 1983, a defendant may
be sued in either his individual aapty, or in his official capacitygr claims may be stated against
a defendant in both his individuand his official capacitiesGorman v. Bartch152 F.3d 907,
914 (8th Cir. 1998). Official capacity claimseatfunctionally equivalento a suit against the
employing governmental entity¥eatch v. Bartels Lutheran Hon&27 F.3d 1254, 1257 (8th Cir.
2010). In other words, Plaintiff’s official capacitlaims against Defendants are treated as claims
against the City of Lewisville and Lafayette Counee Murray v. Len&95 F.3d 868, 873 (8th
Cir. 2010).

“[lt is well established thata municipality [or county] cannot be held liable on a
respondeat superiatheory, that is, solely becaugeemploys a tortfeasor.’Atkinson v. City of
Mountain View, Mq.709 F.3d 1201, 1214 (8th CR013). To establish lialty on the part of

Defendants City of Lewisville and Lafayette Coyunander section 1983, “pldiff must show that

7 Plaintiff alleges he decided that the small tub was “inéffedn cleaning myself’ so haecided to use the shower
in A-Pod without a shower seat and lost his balance, fell, and hit his head. (ECF No. 6, p.8).
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a constitutional violation was committed pursuanamoofficial custom, policy, or practice of the
governmental entity."Moyle v. Andersgrb71 F.3d 814, 817 (8th Cir. 2009) (citation omitted).

Plaintiff has not alleged thahw policy, practice, or custowf the City of Lewisville or
Lafayette County contributed in amgay to the alleged violation #flaintiff’'s constitutional rights.
Accordingly, Plaintiff's officialcapacity claims against all Defemds fail as a matter of lawd.

V. CONCLUSION

For the reasons stated above, the Coudsfithat Defendantd¥otions for Summary
Judgment (ECF Nos. 30, 36) should be and herebGBANTED IN PART andDENIED IN
PART. Summary judgment is granted tasPlaintiff's official capady claims. Therefore, they
areDISMISSED WITH PREJUDICE. Further, summary judgmentgsanted as to Plaintiff's
claims for denial of medical care agaim®efendant Antoon. Therefore, they &ESMI1SSED
WITH PREJUDICE. Summary judgment is grantad to Plaintiff's claims against Defendants
Rose and Early for unlawful conditionsainfinement. Therefore, they &&SMI1SSED WITH
PREJUDICE. However, summary judgment as to Piiiis claims for excessive force and denial
of medical care against Defenddmtmlin is denied and those claims remain for trial. Likewise,
summary judgment as to Plaintiff’'s claims agdiDefendants Clark and Cox regarding excessive
force and denial of medical care is denied Hmabse claims remain for trial. Finally, summary
judgment as to Plaintiff's claims against DefenddRose and Early for denial of medical care is
denied and those claims remain for trial.

IT ISSO ORDERED, this 13th day of March 2018.

/s/ Susan O. Hickey
Susan O. Hickey
Unhited States District Judge
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