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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
TEXARKANA DIVISION

BRADLEY CRAIG BURCHFIELD PLAINTIFF

2 Case No. 4:16v-4050

DEPUTY CHRISWALCOTT and

SHERIFF BENNY SIMMONS DEFENDANTS
ORDER

Before the Court is the Report and Recommendation #edust 16 2016, by the
HonorableBarry A. Bryant United States Magistrate Judge for the Western District of Arkansas.
(ECF No.31). JudgeBryantrecommends tha®laintiff Bradley Craig Burchfiel&d Motion to
Order for a Preliminary Injunction and a Temporary Restraining Order {¢CR7 bedenied
Plaintiff has timely filed objections to the Report and RecommendatieBCF No.39. The
Court finds this matter ripe for consideratibn.

|. BACKGROUND

This cases a 8§ 1983 action broughty Plaintiff, suing Defendants Chris Walcott and
Benny Simmonsn both their official and personal capacitfesPlaintiff alleges thathile he
wasawaiting state charges and incarcerated in the S€aenty Detention Center (“SCDC”) in
De Quen, ArkansasSCDC did not have a law libraryPlaintiff states that it is SCDC'’s policy
to provide access to law library materials through appointed counsel and free phsrte c

counsel. Plaintiff alleges theaDefendardg denied himaccesgo a law library at SCDC, whicim

! Rule 7.Ze) of the Rules for the United States District Courts for the EasterWastern Districts of Arkansas
provides that pretrial motions for preliminary injunctions and temporary restrgiorders will not be considered
unlessthey arefiled with a separate brief in support. Ri&ff did not comply with this ule, as hedid not file a
separatdrief. Becauséeis actingpro sein this casethe Court willshow leniency andonsider the motion.

2 Plaintiff's complaint identifies Defendant Walcott e Sevier County Detention Centdail Administrator and
Defendant Simmons as the Sevier County Sheriff. The complaint nasaiibraal defendants, but the Court
adopted a separate Report and Recommendation and dismissed Plaintiff'sagiiimss the other defendan{&CF
No. 6J).
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combination with an allegedly insufficient public defender, deprived Plaintiff of mgfi
access to the courtsThe recordshowsthat Plaintiff is no longer incarcerated at SC2@dis
currently incarcerated at the Arkansas Department of Correetitast Arkansas Regional Unit
in Marianna, Arkansas. (ECF No. 17). This remains Plaintiff's address of record.

On May 24, 2016, Plaintiff filed the presgmto se casein the United State®istrict
Court for the Eastern District of Arkansa®©n May 27, 2016, the case was transferred to the
Western District of Arkansas. On August 9, 2016, Plaintiff filed a motion askinGdhe to
enjoin Defendants and others from “barring defendantsinmrtal proceedings being held at the
Sevier County Detention Center from the use of the law librarfECF No. 27). Plaintiff
argued that he fears he will be transferred back to SCDC for trial and thatl e \Weld in
administrative segregation, thus denying him use of the law libreig.claims that denial of
access could prevent him from representing himself at trial.

On August 10, 2016, Defendants filed a response to Plaintiffs motion, with an
accompanying brief in support. (ECF Nos-3¥. Defendants argued that Plaintiff failed to
meet his burden of proving that a preliminary injunction or temporary restrainiieg should be
issued. Defendants argued in the alternative that Plaintiff's motion is mecausdPlaintiff is
no longer incarceratikat SCDC.

On August 23, 2016, Plaintiff filed a reply to Defendants’ respn{ECF No. 37).
Plaintiff argued thatis motion is not moot because he will be transferred to SCDC at some

point. Plaintiff reiterated his argument that denial of access to a law library will impgede h

® Plaintiff's word choicethroughout the motioappearso indicate that SCDC now has a law library that he fears he
will lose use of. The Court is unsure whether this was Plaintiff’s inésnhis complainis based on the claim that
SCDC did not have a law libraryLikewise, Plaintiff's objections to Judge Bryant's Report and Recommendation
cite authority for the proposition that a complete lack of lawtenils in a county jail impedgwisoners’access to

the courts.Regardlesshe Court’s analysis remains the same umitker interpretation.

*This reply was not timely pursuant to Fed. R. Civ. P. 27(ab@f)given that Plaintiff is eting pro se, the Court
will proceed leniently and consider its contents because it was not availabiigeoBiyant at the time his Rapo
and Recommendation was issued



ability to litigate his criminal case. Plaintiff argued that tteat of this occurring is “both real
and immediate,’and claimed that “[o]ne inmate was locked in solitary confinement and denied
his legal mail for several months.” (ECF No. 3Blaintiff's reply alsoarguedthat his equal
protection rights were viotad because inmates with more serious charges were given the same
pleabargain offer made thim.>

Pursuant to 28 U.S.C. 8 636(b)(1) & (8)e Court referred this case to Judge Bryant for
the purpose of making a Report and Recommendation. August 16, 2016, JudgeBryant
issued aReport and Recommendatiarcommenihg that Plaintiff's motion be denied (ECF
No. 31). Judge Bryamecommended that Plaintiff's claim for injunctive relief is moot due to the
fact that he is no longer incarcerat@dSCDC. Judge Bryant recommended that, even if the
claim was not moot, Plaintiff failed to provide any evidence to demonstrate he wdinsus
irreparable harm if the Court does not issue injunctive relief. Judge Bryantatsmmended
thatit is questionable whether Plaintiff will succeed on the merits of his claim against 8€DC
denial of access to the law library. Judge Bryant concluded that Plaintiff's mbooihdsbe
denied. On August 29, 2016, Plaintiff timely filed objections to the Report and
Recommendation. (ECF No. 39).

II. DISCUSSION

Rule 65 of the Federal Rules of Civil Procedure govemetiminary injunctions and
temporary restraining orders.The determination of whether a preliminary injunction is
warranted involves consideration: of(1) the threat of irreparableahm to the movant; (2) the
state of balance between this harm and the injury that granting the injundtionilict on other

parties . . ; (3) the probability thafthe] movant will succeed on the merits; and (4) the public

® The Court declines to addrets argumenin this Order becausevhile potentially relevant to his § 1983 claiin,
is not relevant to the motion for a preliminary injunction.



interest.” Dataphase Sys., Inc. v. C L Sys., Inc., 640 F.2d 109, 114 (8th Cir. 1981)T he party
seeking injunctive relief bears the burden of proving allDb&phase factors.” Watkins Inc. v.
Lewis, 346 F.3d 841, 844 (8th Cir. 2003mportantly, amovants “[ flailureto show irreparable
harm is an independently sufficient ground upon which to deny a preliminary injunckbn.”

In a prison context, a request for injunctive relief “must always be viewsdgreat
caution because judicial restraint is especially dafier in dealing with the complex and
intractable prblems of prison administration.Goff v. Harper, 60 F.3d 518, 520 (8th Cir. 1995)
(internal quotation marks omittedCourts “should not get involved unless either a constitutional
violation has already occurred or the threat of such a violation is both real rmwedligte.” Id. at
521.

According to 28 U.S.C. 8§ 646(b)(1), the Court will condudeaovo review of all issues
related to Plaintiff's specific objections. Plaintfiobjections are largelynresponsive to Judge
Bryant’'s recommendations, but Plaintiff doggecifically object to the recommedation that
Plaintiff's claim for injunctive relief was rendered moot by his transfer fr@&@b& Plaintiff
does not explicitly object to Judge Bryant's recommendationRlzatiff has failed to show he
will suffer irrepaable harm absent an injunction and that he is likely to succeed on the merits,
but as discussed belotihese argumentsay ke inferredfrom the objections.

A. Mootness of Plaintiff’'s Claimfor Injunctive Relief

Judge Bryant recommended that Plaintiffs motion for preliminary injunction was
renderedmoot by his transfer from SCDCPRIaintiff objected,statingtha he has a upcoming
trial in Sevier County, Arkansas, aadserting that hwill be transferred to SCDC for the trial;
thus “this subject could feccur which would argue the point of being moot.” (ECF No. 39).

Plaintiff also statedhat there are other ptgal detaineesn SCDC who are suffering the same



treatment

The Eighth Circuitprovidesthat a prisoner’'srequest for injunctive relief igenerally
rendered moot by the prisoneti@nsfer to a differentacility in which the alleged unlawful
conditiondoes not exist.See Smith v. Hundley, 190 F.3d 852, 855 {B Cir. 1999); Martin v.
Sargent, 780 F.2d 1334, 1337 (8th Cir. 1985However,in exceptionalsituations the Eighth
Circuit hasrecognizeda “capableof-repetitionyetevadingreview” exceptionto prisoners’
otherwse moot injunctiveelief requestswhere (1) the challenged action is too short in
duration to be fully litigated prior to cessation or expiration; and (2) thereresasonable
expectation that the same complaining party will be subject to the same agsin. See Smith,
190 F.3d at 855Hickman v. Sate of Mo., 144 F.3d 1141, 1142 #{8Cir. 1998). For clarity’s
sake the Court will address thes®go prongsin reverse order.

The second prong of the exception asks whether there is a reasonabldierpbetiathe
movant will be subject to the same action ag&mith, 190 F.3d at 855Plaintiff argues that he
has a pending trial in Sevier Counfrkansasand that, for the duration of the tridle will be
transferredacross the stafeom his current correctional facility ibarianna Arkansasto SCDC
in Sevier County Neither Plaintiff nor Defendantsffered any evidence or documentation
supporting or disprovinglaintiff's speculation The Court finds thaPlaintiff’'s speculations
reasonable, asis unlikely that Plaintiff will be transferrebdackandforth across the state every
day of his trial. As far as the record indicates, SCDC is the clodetntionfacility to where
Plaintiff's criminal trial will be held The Courtfinds there is a “reasonable expectation” that
Plaintiff will be transferred t&evier County anééeptat SCDC, where he will remain until the
conclusion of his trial in Sevier Countyrhus, the Court is satisfied that the second prong of the

exception isnet

® The Courtdeclines toaddress this argument becapsisonerslack standing tdoring claims on behalf of other
prisoners.See Martin v. Sargent, 780 F.2d 1334, 1337 (8th Cir. 1985).
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The first prong ofthe exception focuses on whether the challenged activity is “by its
very nature short in duration, so that it could not, or probably would not, be able to be
adjudicated while fully alive.” Hickman, 114 F.3d at 1143 (internal quotation marks and
emphasis omitted)Although Plaintiff offerecho argument or evidence related to the duration of
the alleged deprivation, the Court believes that, if transferred back to SCDC, Phaoiid
experience the challengedndition(i.e. lack of access to a law librafgy a duration that is too
short to be fully litigated prior tthe conditiors cessation. Plaintiff states ane of his motions
for preliminary injunctior that he “still has a pending trial . . . 10/13/2016 and 10/26/2016 in
Sevier County.”(ECF No. 47).A court datehas not beesetfor Plaintiff's § 1983 suit with this
Court The Court findsit extremely likely thatPlaintiff's criminal trial (and the alleged
deprivation that Plaintiff willsuffer without access to a law library at SCD@jll conclude
before Plaintiff is able to fully litigate hi§ 1983 challenge to SCDC'’s policy of not providing
prisoners a law library Thus, the Court finds that the first prong is satisfied.

The Court finds that both prongs of the “capadfi@epetitionyetevadingreview”
exception are satisfied, anduthfinds that Plaintiff's injunctiveelief claimis not moot due to
his transfer from SCDC. The Court will now decide whether to grant Plasntifbtion by
analyzingthe four Dataphase factors (1) whether the movant will suffeirreparable harm
without an injunction, (2) the likelihood that the movauiilt succeed on the merits; (3) the harm
suffered by the nonmoving party if an injunction is granted; and (4) the public interest.
Dataphase Sys., Inc., 640 F.2dat 114.

B. Irreparable Harm

In addition to being one of the fobrataphase factors,failure to show irreparable hans

" After filing the Motion to Order for a Preliminary Injunction and a Temporary Rigsig Order thatis addressed
in Judge Bryant’'s Report and Recommendation, Plaintiff fikeal other motions for preliminary injunctions. (ECF
Nos. 43, 47).



an independently sufficient ground upon which to deny a preliminary injunctéatkins Inc.,

346 F.3dat 844. Judge Bryantecommended that Plaintiffas not shown that he will suffer
irreparable harnwithout an injunction Judge Bryant found that Plaintiff's motion is based
entirely on speculation aboutvhat might happen in the future, and that Plaintiff provided no
substantiatingevidence or documdation. Judge Bryant recommended that, at the moment,
there is no threaof irreparable harm to Plaintiff. Plaintiff did not directly object to this
recommendatignbut his objections contain a liséating that he will suffer actual injury if he is
keptat SCDCfor the duration of his crimindtial, denied access to a ldibrary, and thus loses
thetrial because he is unable to conduct legal researchgdhanhtime The Court will construe
this as an objection to Judge Bryant’s recommendation.

“The party seeking injunctive relief bears the burden of proving allDdtephase
factors.” Watkins Inc., 346 F.3d at 844. The Court finds that Plaintiff has failed to show that he
would suffer irreparable harmnlessan injunction is grantedPlaintiff allegedthat denial of
access to a law library during his trial coumapece his ability to litigate his criminal trial, but
does not offer an explanation of hawwhythis may occur.

The Eighth Circuit has held thatpaetrial detaineés not deniedadequate access to the
courts vhen the detainess held at multiple failities, some of which providaccess to legal
materials. See United Sates v. Kind, 194 F.3d 900, 905 (8th Cir. 1999)Plaintiff has
presumably had access tccamprehensiveéaw library or legal resourcessince his July 2016
transferfrom SCDCto the Arkansa®epartment of Correction East Arkansas Regional Unit in
Marianna, Arkansas This is evident fronfPlaintiff's pro se filings in this case since that timas
theycontain citations tanimpressivevariety ofstate and federdgal authoritiesand mateals.
Plaintiff has hadeveraimonths at the Marianna correctional facilitydkm the necessary research

for his statecriminal drug trial, andhe did not argue a need famgoing, mid-trial research at



SCDC. Plaintiff did not state that the issues to be litigated at trial are so complex as te requir
research during trial, natid he state that the trial is scheduled $acha length of time thahe
would require orbenefit from midtrial research.The Court finds thaPlaintiff has not made the
necessary showing of irreparable haretdusehe hasnot produced any evidence or augments
explaining howor why he would suffer irrepable harm absent an injunctiofhus, Plaintiff's
motion for a preliminary injunctiorshould bedenied as failure to show thisfactor is an
independently sufficient basis to deny thetion See Watkins Inc., 346 F.3cdat 844. However,
assumingarguendo that Plaintiff has shown that he would suffer irreparable harm absent an
injunction, the Court nowurns to the remainin@ataphase factors.

C. Plaintiff's Likelihood of Success

Judge Bryant recommended tlitais questionable whether Plaintiff w#lucceed on the
merits of his § 1983 claim agairBefendantdor denial of access t@alaw library. Plaintiff did
not directly object to this recommendatioput his objections do state that prisons are required to
provide prisonersccesgo the courts throughdequate law libraries or adequate assistance from
persons trained in the law.he Court will infer an objection from this statement.

The Supreme Court held that “the fundamental constitutional right of accéssdourts
requires prison authorities to assist inmates in the preparation and filingaoingil legal
papers by providing prisoners with adequate law libraries or adequate assigiangersons
trained in the law.” Bounds v. Smith, 430 U.S. 817828 (1977). HoweverBounds “did not
create an abstract, freestanding right to a law library or legal assistdrawis v. Casey, 518
U.S. 343, 351 (1996). Instead, prison officials must provide inmates with “meaningful access t
the courts.” Bounds, 430 U.S. at 824. Providing a law library is merely one way to comply with
this obligation. See Bear v. Fayram, 650 F.3d 1120, 1123 (8th Cir. 2011) (stating the

constitutional requirement of access to the courts may be satisfied in l@emwihn ways



includingprison libraries, jailhouse lawyers, private lawyers on contract with the pasother
methods). To prove a violation of his constitutional sgRlaintiff mustshow “actual injury”
by demonstrating that the prison’s alleged shortcomings “hindered his efforts te puksgal
claim.” Lewis, 518 U.S. at 351.

In this casePlaintiff was originally detained at SCD®hile awaiting state charges.
Plaintiffs amended complaint states that SCD@3$icy is thatinmates are provided free access
to their attorney®ecausesCDC haso law library. (ECF No. 9) At one pointJeff Harrelson
was appointed as Plaintiffattorney? Over time, Plaintiff becamelissatisfied with Mr.
Harrelsors representation, alleging that he called Mr. Harrelson “several times,” anableat®
speak with hinonly once. (ECF No. 9)Plaintiff's objections state that Mr. Harrelson and his
secretary provided “inadequate assistafgeiiot making certain arguments on his behalf, by not
filing certain paperwork for him, and by not providing the paperwork for him tefilais own.
(ECF No. 39). Plaintiff's filings indicate thahe terminatel Mr. Harrelson at some poianhd
made the decision to procepitb sein his criminal case, although the Court cannotvidkénthis
acdually occurred

Plaintiffs amended complaint asserts that “should a defendant ‘fire’ both af thei
appointed counselorghey either have to retain counsel or be given access to a law library to
prepare their own defense.” (ECF No. 9). Plaintiff provides no support for s@dian, and it
appears to run counter to existing caselaw. Prisons must provide “meaningfss &oche
courts,”but this can be satisfied in a number of ways, one of which involves providing access to
attorneys. Bear, 650 F.3d at 1123. Plaintiff concedes that, at one paimtattorney was
appointed to represent hinPlaintiff alsoconcedes that SCDC provided him and other inmates

with free access to their attorney#t some point, Plaintiffiired his appointed counseind

8 Plaintiff's amended complairglsoreferences ‘Plaintiff's] lawyer in Little Rock,”(ECF No. 9)but the Court is
unable to determine from the record who this is and whether they everergpteRlaintiffin his criminal case
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electedto continuepro se. After he discharged his attornethe availablerecord does not
indicate that Plaitiff requestd another public defender or appointed counsel, dugs the
record revealhether Plaintiff has or haalstandby attorney to oversais handling of thease’

An accusedcertainly has the constitutional right to represent himseFaretta v.
California, 422 U.S. 806, 8120 (1975) However, prisoners do not necessarily have a
constitutional right to access a law library when the state proyidssnersalternative legal
resources in the form of cowmppointed counsel and the prisoner voluntarily declimes
resource See Kane v. Garcia Espitia, 546 U.S. 9, 91 (2005) see also United Sates v. Kind,

194 F.3d 900, 905 (8th Cir. 199@inding a pretrial detaine&as not denied adequate access to
the courts when he waived his right to appointed counsel anddetagedin several state
facilities, some of which provided access to legal materidintiff was given the resource of
court-appointed counsel anater voluntarily discontinued use of that resource.

Based orthe availablaecord, SCDC seems to have fulfilled its obligation uriétemds
to provide meaningful access to the coufsr this reasorthe Court finds that Plaintithasnot
shown sufficient probability of success on the merits of his § 1983 claim.

D. Balance of Harms and the Public Interest

The Court musbalancethe alleged arm that may occur to Plaintifithout the issuance
of an injunction against any harm that granting the injunction will inflict on ther gihrties.
The public interest must also be considered.

The Report and Recommendation did not address these two factors, likely because it
found an independently sufficient basis to deny the injunction in failure to show irreparable

harm. Neither Plaintif6 motion for a preliminary injunction nor his objections to the Report and

° Plaintiff's early filingsin this caserefer to Mr. Harrelen as hislawyer, while his later filings state that Mr.
Harrelson serveth a supervisory or custodial capactty Plaintifft. The Court is unsure whether this means Mr.
Harrelson served as standby counsel once Plaintiff elected to pproessd

10



Recommendation addressed any of Diataphase factors. Consequentljpefendant’ response
to Plaintiff's motion argueanly that Plaintiff bears the burden of proving the four factors, and
that he did not do so.

Plaintiff s motion requests that Defendants be enjoined “from barring defendants in
criminal proceedings beingeld at [SCDC] from the use of the law library.” (ECF No. 27). The
Court reasons that, if the injunction was granted, this could be accomplished in one of two ways
either by requiring that SCDC immediatelpstall an adequately equipped law libraoy by
mandating that criminal defendanbeing tried in Sevier County, Arkansasio longer be
detainedat SCDC. The Court is mindful of the Eighth Circuit’s instruction tHaidicial
restraint is especially called for in dealing wjgltisoners’ requestfor preliminary injunctions
related to]the complex and intractable problems of prison administrati@off v. Harper, 60
F.3d 518, 520 (8th Cir. 199%iInternal quotation marks omittedBecause Plaintifbffered no
argument related to these two farst andfailed to show howhe will be irreparably harmed
without the issuance of an injunction, the potential harr8EG®Cs administrative capabilities
weighs in favor of denying Plaintiffshotion

The Court finds that thiour Dataphase factors weigh against granting Plaintiff's motion
for a preliminary injunction. Therefore, the Court finds that Plaintiff's motion for preliminary
injunction should be denied.

E. Temporary Restraining Order

Plaintiff's motion also requested a temporeggtraining order for the same reasons as the
preliminary injunction. The foubataphase factors are alsasedto determine whether to issue a
temporary restraining ordeSee Williamsv. Slvey, No. 4:09CV211 FRB, 2009 WL 1920187, at
*1 (E.D. Mo. July 1, 2009§applying theDatabase factors in denying a prisoner’s motion for a

temporary restraining orderCantrell v. Norris, No. 5:05CV00356 JMM2007 WL 772568, at
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*1 (E.D. Ark. Mar. 9, 2007fsame) Thus, the Court’s analysis for whether to gaargquestor
a temporary restraining order is the same as for a preliminary injunctiorthé~mrasons stated
above, the Court finds that Plaintiff has failed to proveftlie Dataphase factors, andherefore,
his motion for a temporary restraining ordéould be denied.
[ll. CONCLUSION

After thorough consideratiothe Court overrules Plaintiff’'s objections (ECF 188) and
adops the Report and Recommendation as it pertainalltbut the mootness of Plaintiff's
motion Plaintiff's Motion to Order for a Preliminary Injunction and a Temporary Restraining
Order (ECF No. 27) ieerebyDENIED.

IT IS SO ORDERED, this 26th day oOctober 2016.

[s/ Susan O. Hickey

Susan O. Hickey
United States District Judge
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