White v. McJunkins et al Doc. 25

IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
TEXARKANA DIVISION
ERIC L. WHITE PLAINTIFF
V. Civil No. 4:16ev-04061
JANATALLANT, Howard County
Sheriff's Department; CHIEF JAILER
DAWANDA SCHWOPE, Howard County
DetentionCenter DEFENDANTS
ORDER

Plaintiff Eric L. Whiteproceeds in this actigoro se andin forma pauperis pursuant to 42
U.S.C. 8§ 1983. The parties have consented to the jurisdiction of a magistrate judge tb conduc
any and all proceedings in this case, including conducting the trial, mydée entry of a final
judgment, and conducting all pgstdgment proceedings. ECF No. Z0urrerily before the Court
is Defendants’ Motion t®ismiss ECF No. 24. Plaintiff has not responded.

BACKGROUND

On November 30, 2016, Defendants Jana Tallant and Dawanda Schwopé/fdedrato
Compel (ECF No. 22)statng they first servednterrogatories and Requests for Production
Plaintiff on October 11, 208. The discovery requests were not returned as undeliveaable
Plaintiff did not respond. ONovember 142016, Defendantsattempted to resolve this discovery
dispute in good faith without court intervention and sent correspondence to Plaintiftiregbiss
pastdue discovery responses witliourteen(14) daysinforming Plaintiff if he failed to respond

a motion to compelvould be filed. Thecorrespondencaas not returned asndeliverable.

Plaintiff again failed to respond.
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| grantedDefendants’ Motion to Compel on December 15, 2@l orderedPlaintiff to
provide Defendants with the required responses to the discovery requests by 5:00 p.m. pn Friday
December30, 2016. | also advisedPlaintiff thatfailure to comply with tle Order may result in
the dismissal of this cas€eCF No. 23. Defendants filedMotion to Dismiss (ECF No. 24) on
January 12, 201&tating they have not received responses to their discovery requests sent to
Plaintiff on October 11, 2016 and November 14, 2016.

APPLICABLE LAW

While pro se pleadings are to be construed liberallyra se litigant is not excused from
complying with substantive and procedural |&8urgsv. Sssel, 745 F.2d 526, 528 (8th Cir. 1984).
Local Rule 5.5(c)(2) states in pertinent part:

It is the duty of any party not represented by counsel to promptly notify thie Cle

and the other parties to the proceedings of any change in his or her address, to

monitor the progress of the case, and to prosecute or defend the action diligently .

.. If any communication from the Court tqeo se plaintiff is not responded to

within thirty (30) days, the case may be dismissed without prejudice. Any part

proceedingpro se shall be expected to be familiar with and follow the Federal

Rules of Civil Procedure.
Local Rule 5.5(c)(2).

Additionally, the Federal Rules of Civil Procedure also specificallyesoptate dismissal
of a case on the grounds the plaintiff failed to prosecufailed to @mply with orders of the
court. Fed. R. Civ. P. 41(b)ink v. Wabash RR. Co., 370 U.S. 626, 6361 (1962) (the district
court possess the power to disnasa sponte under Rule 41(b)). Pursuant to Rule 41(b), a district
court has the power to dismiss an action based on “the plaintiff's failure pycarth any court

order.” Brown v. Frey, 806 F.2d 801, 803—-04 (8th Cir. 1986) (quotitejey v. Kansas City Sar,

761 F.2d 489, 491 (8th Cir. 1985)) (emphasis added).



DISCUSSION
Plaintiff failed to comply with tis Court’s Qderdirecting Plaintiff to provide Defendants
with responses to discovery requests. ECF No.I&3addition,Plaintiff has not contacted the
Court sinceNovember 162016 and has failetio prosecute this matter. Accordingly, pursuant to
Federal Rule of Civil Procedure 41(b) and Local Rule 5.5(c)(2) Plaintiff spglaontis dismissed
without prejudice for failure to comply with the Federal Rules of Civil Procedure@ead Rules,
failure to comply with the Court’s Order, and failure to prosecute this c8selLocal Rule
5.5(c)(2); Fed. R. Civ. P. 41(b).
CONCLUSION
For the foregoing reasons, Defendants’ Motion to Dismiss (ECF No. ZRANTED
and Plaintiff's Complaint (ECF Nd) is DISM|SSED without prejudice
IT ISSO ORDERED this 26th day of January 2017.

/s/ Barry A. Bryant
HON. BARRY A. BRYANT
UNITED STATES MAGISTRATE JUDGE




