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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
TEXARKANA DIVISION

CARLOS BIBIANO PLAINTIFF

V. CASE NQ 4:16<CV-04070

THE LAW OFFICE OF AMY E. HARRISON,

P.L.L.C.; and AMY HARRISON, individually DEFENDANTS
ORDER

Before the Court iDefendants’ Motion to Bmiss. ECF No. 6. Plaintiff has filed a

response. ECF No. 7. The Court finds this matter ripe for consideration.
I. BACKGROUND

Plaintiff filed his Complaint on August 1, 2016. ECF No. 1. Plaintiff states that on or
about June 4, 2013, he was involved in a motor vehicle accident in McCurtain County,
Oklahoma. ECF No. 1, § 7. Plaintiff claims that he suffered severe injuries andr \Wsdato
Mercy Hospital inFort Smith, Arkansas. ECF No. 1,  Plaintiff alleges that, Wle beng
treated in Fort SmithArkansas, Defendant Amy Harrison “came to Plaintiff's hospital room
unsolicited on multiple occasions, eventually securing the Plaintiff's signatuan attorney
client agreement authorizing her to prosecute the Plaintiff's claims agaenstfgult driver|[.]”
ECF No. 1, 1 8. The record is unclear as to whether the parties executed the rdafonexhe
agreement in Arkansas @klahoma.

Plaintiff subsequently mailed Defendart letter, dated November 4, 2014, stating that
he no longer wished for Defendartb represent him. ECF No-% Defendard responded by
letter dated November 12, 2014, and acknowledged Plaintiff's letter and statedh¢hetritract

of representation iso longer in effect.” ECF No.-8. Defendans further advised Plaintiff that

Dockets.Justia.com


https://dockets.justia.com/docket/arkansas/arwdce/4:2016cv04070/49684/
https://docs.justia.com/cases/federal/district-courts/arkansas/arwdce/4:2016cv04070/49684/12/
https://dockets.justia.com/

he should seek the advice of an attorney regarding relevant deadlines, and wainmigttRat
failure to meet those deadlines would result in his claim being barred. ECF Noo@«vét, on
June 11, 2015, Defendaritied a Petition in the District Court of McCurtain County, Oklahoma,
seeking relief on behalf of Plaintiff for injuries and damages incurred as & oésbhe motor
vehicle accident of June 4, 2013. ECF No. 1, 1 2; ECF MNo.ltlis unclear why Defendasit
filed suit on behalf of Plaintiff, as it appears Plaintiff terminated the reptason and the
termination was acknowledged by Defendants.

Plaintiff claims that the petition filed in Oklahoma state cowds “filed one week
outside of the applicable statute of limitations under Oklahoma[siayy and therefore, Plaintiff
is forever barred from recovering damages incurred as a result of theenegligf the atault
driver in the aforementioned wreck.” ECF No. 1, | B@sed on this assertion, Plaintiff now
seeks recovery under theories of (1) negligence, (2) breach of contract, aadd3) fr

Defendants filed the present Motion to Dismiss in response to Plaintiff's ComiaR
No. 6. Defendants seek dismissal pursuant to Federal Rules of Civil Proce)(&) 1), and
(6) as well as Okla. Stat. tit. 12, 8 19.1. ECF No. 6, @pkcifically, Defendants argue: (1) that,
pursuant to 28 U.S.C. § 139Rlaintiff filed the present action in tiecorrect veue and that it
should have been filed in the Eastern District of Oklaho@g;that dismissal is warranted
because Plaintiff failed to submit an affidavit of merit, as required by Otda.t8. 12, § 19.1,
and (3) that “Plaintiff has failed to stateckaim for breach of contract, or to plead fraud with
particularity” ECF No. 6, p. 1. Alternatively, Defendants request that the Court transfer this
action to the Eastern District of Oklahoma. ECF No. 6, p. 1. Defendants further state that
Plaintiff has féled to address the fact that he endesl tépresentation in November 2014, and

argue that “[a]ny inadvertent filing of suit thereafter is irrelevaBCF No. 6, p. 2. Defendants



take the position that, in light of Plaintiff's letter ending the represientathere was no
attorneyelient relationship and therefore Defendants owed no duty to file suit on behalf of
Plaintiff. ECF No. 6, p. 2.

1. DISCUSSION

Defendants devote a large portion of the present Motion to the issue of venue and the
propriety ofdismissal or fansfer. In response, Plaintdéifgues that, if the Court finds that the
present action was filed in the improper venue, the case should be transferred tetéhe Ea
District of Oklahoma. The Court will first address whether venue is priopéne Western
District of Arkansas and then discubs effect of that determination

A. Determination of Proper Venue

Venue is proper iffa judicial district in which a substantial part of the events or
omissions giving rise to the claim occurred, or astattial part of property that is the subject of
the action is situatéd” 28 U.S.C. § 1391((2).

In the present case, Plaintiff argues that venue is proper in the Westelint Difstr
Arkansas pursuant to 28 U.S.C. § 1391(b)(2). ECF No. 7, plaihtiff states that Defendant
Amy Harrison approached him while he was hospitalized in Fort Smith, Arkanskbsoaght to
represent him in his Oklahoma state court personal injury case. ECF No. 7, p. 3. Although
Plaintiff has not reassertedhis argumenthat the attorneglient contract was entered into in Fort
Smith! he takes the position that “[Defendant Harrison’s]drant in soliciting the attorney
client relationship within the state of Arkansas was a significant event matefdhitdiff's

claim, as no claim for any further conduct by Defendants would exist if not foattbeey

! Defendants argue that time and date marks on the contract itself, attachefmdabts’ Motion tdDismiss
indicate that it was sent to Arkansaa facsimile and returned via facsimile to Oklahoma for Defendant Hagison
signature. ECF No. 6, p.; ECF No. 63. This may explain why Plaintiff has failed to argue, as he did in his
Complaint, that the contract in question was actually executed im#aka
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client relationship, which began in the State of Arkansas.” ECF No. 7, p. 4. Plaiguiffsathat

this solicitation constitutes “a substantial part of the events or omissions giwrig tiee claim”

as contemplated by 28 U.S.C. 8§ 1391(b)(2) and therefore venue is proper in the Wesietn Distr

of Arkansas. In contrasalthoughcontending that the contract was not executed in the State of

Arkansas,Defendants argue that “the execution of the agreement is not the basis offBlaintif

claims, under the facts alleged, or a substantial part of the ‘events @iangigiving rise to

this action” Therefore Defendants argu&8 U.S.C. § 1391(b)(2) does rmtpporta findng that

venue is proper in the Western District of Arkansas. The present issue bémetue is proper

turns on the language of 28 U.S.C. § 1391(b)(2) and the Court must determine whether

Defendants’ actions were sufficient to render venue propeeiistern District of Arkansas.
Under 28 U.S.C. § 1391(b)(2)venue may be proper in any of a number of districts,

provided only that a substantial part of the events giving rise to the claimextthere."Steen

v. Murray, 770 F.3d 698, 702 (8th Cir. 2014) (quotMiodke v. Dahm, 70 F.3d 983, 985 (8th

Cir. 1995)). “Under [8 1391(b)(2)], we no longer ask which district among two or more potential

forums is the ‘best’ venueld. (quotingSetco Ent. Corp. v. Robbins, 19 F.3d 1278, 1281 (8th

Cir. 1994)).In making a venue determination under 28 U.S.C. 8§ 1391(b}{®), court'sfocus

must be on relevant activities of the defendant in the forum statd[.Ait 703 (emphasis in

original). When determining whether venue is proper under a claim for breach of contrast, court

look at various factors such as (1) where the contract was negotiated and/oed&x@&)uthe

place of performance, and (3) the place where the contract was bréa@eed.g., Jenkins

Brick Co. v. Bremer, 321 F.3d 1366 (11th Cir. 2003).

2 The Court will not discuss venue in the Western District of Arkansaslated to Plaintiff's fraud and negligence
claims, as the wrongful actions Plaintiff alleges regarding those claokgtace in Oklahoma.
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In the present case, the record indicates that the parties disagree on thecaxtact |
where the representation agreement was execlited.being saidit appears to be undisputed
that Defendant Amy Harrison approacHedintiff and proposed representation while he was in
Arkansas and, likely, negotiated the terms of representation while in Adkartsowever, the
subject matter of theepresentatioragreementcentered around an automobile accident that
occurredin Oklahoma, and Plaintiff wished to pursue recovery for that accident in Oklahoma
under Oklahoma law. Thus, it is clear that the contract was to be wholly perferr@&thhoma.
Furthermore, Plaintiff alleges that Defendants breached the contract Ing failitmely file
Plaintiff's personal injury action in Oklahoma, establishing that the allegssthroccurred in
Oklahoma.

Now the Court will turn to whether Defendant Amy Harrison’s actions in thee Sif
Arkansas were sufficient to constitui@ Substantigbart of the events or ossions giving rise to
the claim” as contemplated 38 U.S.C. § 1391(b)(2Although it is evident that some actions
pertaining to the representation contract occurredinvitiie state of Arkansas, those anto
cannot be said tbave beera substantial part of the events or ssmnsgiving rise to the claim.

It is certainly true that Defendants could not have allegedly breached thactohDefendant
Amy Harrison had not solicited Plaintiff in Arkansas and begun the contractingsgrdaut the
wrongful action complained of is a failure to timely file Plaintiff's personalry suit. Thus, the
action that gave rise to Plaintiff's claim occurred in Oklahoma. Therefore,dhg ihds that

venue is not proper in the Western District of Arkarisas.

% The Court also notes that, eviéivenue were proper in the Westerisiict of Arkansas, the Texarkana Division
would not be the correct division, as the only connection to the TexarkarsgoBDiis the fact that Plaintiff resides in
De Queen, Arkansas.
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B. Dismissal Versus Transfer Pursuant to 28 U.S.C. § 1406

“The district court of alistrict in which is filed a case laying venue in the wrong division
or district shall dismiss, or if it be in the interest of justice, transfer suehtoaany district or
division in which it could have been brough28 U.S.C. § 1406(a). Thus, the Coonust decide
whether to dismiss the present action or transfer it to the appropriate @Goures generally
prefer transfer as opposed to dismisSek, e,g., Brimer v. Levi, 555 F.2d656 (8th Cir. 1977)
14D (HARLES ALAN WRIGHT, ARTHUR R. MILLER, EDWARD H. COOPER RICHARD D. FREER
FEDERAL PRACTICE AND PROCEDURES 3827 (4th ed. 2013).

In the present case, it appears that transfer to the Eastern District of Oklatom
appropriate, as venue is clearly established in that district and the iofgtesice is best served
by transfer. The Court notes that the record provides ample supporisfaoticiusion First,
Plaintiff initially filed in the Western District of Arkansasnd erroneously believed venue
proper theredue to Defendant Harrison’scteons, namely soliciting Plaintiff while he was
within the boundaries of the Western District of Arkansas. Likewise ptiesent case alleges
causes of action that call into question an attorney’s ability to perform her legdjadtlaical
duties. Althoughthe District Court for the Eastern District of Oklahoma may well find that
Defendant Harrison has not acted inappropriately or committed legal makprabie is an
important issue that needs to be decided on the merits. Finally, the Court findsnitiptgsriof
judicial economy are best served by transfer.

Thus, the Court finds that, pursuant to 28 U.S.C. § 1406(a), the present action should be

transferred to the Eastern District of Oklahoma.



[11. CONCLUSION
For the reasons stated above, the Court findsDbe&ndants’ Motion to Dismiss (ECF
No. 6) should be and herebyDENIED. The Clerk is directed tommediatelytransfer this case
to the United States District Court for the Eastern District of OklaHomfarther adjudication.
IT ISSO ORDERED, on this 2th day of January, 2017.
/s/ Susan O. Hickey

Susan O. Hickey
United States District Judge




