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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
TEXARKANA DIVISION

KIM HOLSTON PLAINTIFF

V. Case No. 4:1¢v-04005

THE CITY OF HOPE, ARKANSAS;

CATHERINE COOK, in her Individual and

Official Capacity as City Manager; and

LARRY YORK, in his Individual and Official

Capacity as Public Works Director DEFENDANTS

MEMORANDUM OPINION

Before the Court iDefendarg’ Motion for Summary Judgmen(ECF No.27). Plaintiff has
responded. (ECF No. 38). Defendants have replied. (ECEINoThe Court finds thisnatter ripe
for consideration.

BACKGROUND

This case ismemploymentiscriminationand civil rightsaction brought undef¥itle VII of
the Civil Rights Act 0fLl964 (“Title VII"), 42 U.S.C. 8 2000e et sethe Americans witlDisabilities
Act of 1990 (“ADA”"),42 U.S.C. § 1211and 42 U.S.C. § 198®Rlaintiff Kim Holstonis anepileptic,
African Americanfemale whaallegeshatDefendars discriminated against her during the course of
her employment on the basis of hace,sex,anddisability.

Defendan(City of Hope, Arkansas (“the City”) maintains wastewater treatment fasildr
the purpose of treating and disposing of the City’s sawage. Plaintiff was hired by the&€ity in
January 1987as alaboratory technician in theCity’s Wastewater Departmentln 1992, the City
promotedPlaintiff to Assistant Superintendeoit the Wastewater Departmeand in 1999Plaintiff

wasagainpromotedo the position oiVastewater SuperintendenAs Wastewater Superintendent,
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Plaintiff oversawthe City’s two wastewater treatment plantwastewater collection lines, and
manholes.

Defendant Cook-a Caucasiafemale—has been employed by the City since 1990, serving
as City Manager since 1996. As City Manager, Defendant Cook oversees all City operations a
reports to the City’s Board of Directors. Defendant Yee Caucasian matehas served as the
City’s Public Works Director since 2009. As Public Works Director, Defendant York emsers
several of the City’s departments, includihg Wastewater Department.

Plaintiff started havingeizures in April 2014. On October 4, 2014, Plaintiff suffered a severe
grandmal seizure, requiring her to be hospitaliZed three days Due to complications from this
seizure Plaintiff took sick leavefrom October 28, 201,4hrough July 3, 2015While Plaintiff was
out on sick leave, Defendant York became more involved in theloddgy operation of the
Wastewater Department.

Defendants contend thafter Defendant Yorkbecame more hands in the Wastewater
Departmenthediscoveredhat thewastewatefacilities were ina state of disrepagioperating poorly
and struggling to comply with environmental lavdefendants attribute tiseibstandard state of their
wastewater facilitieso Plaintiff mismanagindher department and not performing @y duties as
WastewaterSuperintendent Defendants further state that tteteriorationof their wastewater
facilities had obviously been going on for years, not just in the timéPlaattiff had been outn sick
leave However,Plaintiff allegesthat the City had an antiquated sewer system slated for major
overhauls and that Defendants were well aware that the facilities were inadisrBpaintiff also
allegesthat she was adequately performing her job duties, with Defendants urging her to keep the

ailing wastewater system running at maximum capat#gpite any potential consequences.

1A grand mal seizure causes a loss of consciousness and violent muscle contiéistitwestype of seizure most people
picture when they think about seizuresMayo Clinic, Grand Mal Seizurg https://www.mayoclinic.org/diseases
conditions/grandnalsdézure/symptomsauses/sy20363458 (last visited December 16, 2019).
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While Plaintiff was orsick leave, Defendant York brought in Michael Arrega Caucasian
male—and Scott Ross-an African Americammale—to help run the Wastewater Department. Arney
was serving as theuperintendentf the StreeWWastewateDepartmenandtook over the running of
the Wastewater Department, essentially combining the two departm&uss who had been
previously employed b the Wastewater Departmenhder Plaintiff, was brought in as a plant
operator.

On July 13, 2015, Plaintiff was released to return to work with the following restrictrans
driving, climbing, or heavy work, office work only, and no starting and stopping pumps, engines, or
generators to control flow of raw sewage. Plaintiff alleges that when sheegttiovork, she was
relegated to sitting in an offiendtold to do nothingpbecause she had lmeeplaced by Arney and
Ross. Specifically, Plaintiff alleges that Arney had assumed all of her administratiies nd that
Ross was performing all of her physical duti®4aintiff alsoallegesthatshe was willing and able to
perform her jolduties,but thatDefendant York was upset that she was allowed to return to work and
told her to stay out of Ross’s way because he was now in charge of the wastewlisits.fac

In the fall of 205, Plaintiff thought she would have to have surgery and knewvsiid be
terminated if she waabsent fronwork past February 20liéecause she had used all of her available
sick leave Plaintiff expressedher concerndo Defendant Coolandtold herthat she was thking
about retiring.

In October 2015Plaintiff communicated t@efendanCook that she was going to retire at
the end of the calendar yedbefendant Cook allowed Plaintiff to use her remaining sick leave and
vacation timeto extend her employment through her January anniversaryrdateler to obtain
another yeaof service in the state retirement system. Plaintiff's retirement datestfas Sebruary

1, 2016.



On December 3015, Plaintiff turned in an unsigned return to work ndtem Dr. Victor
Biton, statingthat she had nwork restrictions at that time, and that if any seizures with altered
awareness occur, restrictions may appBjaintiff theninformed Defendant Coothat she was no
longer going to retireDefendantCook responded to Plaintiia letter.

In the lettey Defendant Cook detailed hoRlaintiff hadrecentlyinformed DefendantCook
that she had been diagnosed with epilepsy,coatnuing to experience seizures, had a tumor on her
brain, was experiencing memory loss, had been referred to a brain surgeon, and had indicated that she
would be retiring in February 201®efendantCook further explained that she could not accept Dr.
Biton’s return to worknotebecause Dr. Biton was not the physicimo signe Plaintiff's previous
return to worknote,and she had no knowledge that Dr. Biton was aware of the essential functions of
Plaintiff's job or the location at which she workeBefendantCook affirmed Plaintiff's retirement
date of February 1, 2016

Defendants state thahd decision toaccept Plaintiff’'s decision to retire was entirely
DefendantCook’s aml that Defendant Coowas not influencedy anyone else in that decision.
Defendants further state that Defend@aibk encouragePlaintiff to go ahead and retire because
DefendantCookbelievedthat Plaintiff was unable to perform her required job duied because it
had become apparent that Plaintiff had not been satisfactorily performing her jabinlditie past.
Conversely, Plaintifargues thashenever had poor job performance reviews, that she was given no
opportunity to resume her job duties when she returned,tlatdDefendant Yorkinfluenced
Defendant Cook’s decision to not allow her to return to work.

Plaintiff retired on Ebruary 1, 2016.0n February 2, 2016, Plaintifiled a charge of
discrimination with the Equal Employment Opportunity Commission (“EEOC”), conterigixighe
City discriminated against henthe basiof her sex, race, and disabilityon August3l, 2016, the
EEOC senPlaintiff a noticeof-right to sudetter. OnJanuary31, 2017 Plaintiff filed this lawsuit,

4



alleging claims of employment discriminatiomnd civil rights violations. Defendantdiled their
Motion for Summary ddgment and supporting docume(ECF Nos.27-29)on October 11, 2019
arguing that they are entitled to summary judgment on &lantiff's claims. Plaintiff opposes the
motion.

LEGAL STANDARD

“Summary judgment is appropriate if the movant shows that there is no genuine dispute as to
any material fact and the movant is entitled to judgment as a matter ofHess’v. Union Pac. R.R.

Co, 898 F.3d 852, 856 (8th Cir. 201@)tation omitted). Summary judgmesta “threshold inquiry
of . . . whether there is a need for trialvhether, in other words, there are genuine factual issues that
properly can be resolved only by a finder of fact because they reasonably may be resoidin fa
either party.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 250 (1986). A fact is material only
when its resolution affects the outcome of the cddeat 248. A dispute is genuine if the evidence
is such that it could cause a reasonable jury to return a verdict for eitherlgagty252.

In deciding a motion for summary judgment, the Court must consider all the evidence and all
reasonable inferences that arise from the evidence in a light most favorabladartin@ving party.
Nitsche v. CEO of Osage Valley Elec-Op, 446 F.3d 841, 845 (8th Cir. 2006). The moving party
bears the burden of showing that there is no genuine issue of material fact and thitli¢dste
judgment as a matter of lavsee Enter. Bank v. Magna Ba® F.3d 743, 747 (8th Cir. 1996). The
nonmoving party must then demonstrate the existence of specific facts in the recordateatc
genuine issue for trialKrenik v. Cnty. of LeSueud7 F.3d 953, 957 (8th Cir. 1995However, a
party opposing a properly supported summary judgment motion “may not rest upon mere allegations
or denials . . . but must set forth specific facts showing that there is a gessueefor trial.”

Anderson477 U.S. at 256.



“There is no ‘discrimination case exception’ to the application of summary judgmeah, whi
is a useful pretrial tool to determine whether any case, including one altigangnination, merits
atrial.” Torgerson v. City of Rochesté&43 F.3d 1031, 1048th Cir. 2011). Accordingly, the Court
applies the same summary judgment standard to discrimination cases as it doesdrsall oth

DISCUSSION

Plaintiff claims thatDefendantsiolated Title VII, the ADA, andher civil rights pursuant to
section1983 by not allowing her to return to full duty and forcing her to retire from her employment
with the City because of heace,sex,anddisability. The Court addresses each of Plaintiff's claims
below.

I. TitleVII Claims

Title VII of the Civil Rights Act of 1964 “provides remedies to employees for injuakdted

to discriminatory conduct and associated wrongs by employdssiv. of Tex. Sw. MedCtr. v.
Nassar 570 U.S. 338, 342 (2013). Under Title VII, it is unlawful for an employer to discriminate
against an individual with respect to “compensation, terms, conditions, or privilegaploy/ment”
because of that person’s “race, color, religisex, or national origin.” 42 U.S.C. § 2002&)(1).
To survive a motion for summary judgment omitie VII claim, a plaintiff musteitheroffer direct
evidence ofdiscriminationor create an inference discriminationunder theMcDonnell Douglas
burdenshifting framework.Lors v. Dean746 F.3d 857, 865 (8th Cir. 2014riffith v. City of Des
Moines 387 F.3d 733, 736 (8th Cir. 2004).

Plaintiff hasprovidedno direct evidence of discrimination on any of her claims, and thus, she
must crate an inference of discrimination under thcDonnell Douglas burdenshifting

framework?

2 Certain comments allegedly made by Defendant York could be construed as direct evidesuaohation. However,
as discussed below, these comments are too far removed in timali@diecvidence of discrimination. Moreover,
Plaintiff does not cite to these comments as direct evidence of discriminatioinstead attempts to create an inference
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To create an inference of discriminationderMcDonnell Douglasthe plaintiff must first
make gorima faciecaseof discrimination. Rothmeiew. Inv. Advisers, Inc85 F.3d 1328, 1332 (8th
Cir. 1996). If the plaintiff makes this showing, the burden shifts to the defendant to predentevi
of a legitimate, nomliscriminatoryreason for the action it tookld. If the defendant makes this
showing, the plaintiff must then show that the defendant’s profferedraasuerely gretextfor
illegal discrimination Id.

A. Race Discrimination

The Court now addresses Plaintiff's race discrimination cl&isdiscussed aboyPlaintiff's

race discriminatiorclaim is subject td¢cDonnell Douglaganalysis.
1. PrimaFacie Case

As stated above, Plaintiff bears the initiddDonnell Dougladurden of establishing@ima
facie case of raceliscrimination. She must demonstrate that: (1) she is a member of a protected
class; (2) she suffered an adverse employment action; (3) she was meetinglbgerésregitimate
job expectations; and (4) the circumstances give rise to an inferencerohttiation (for example,
if a similarly situated employee outside the protected class was treatedntlifleré akele v. Mayo
Clinic, 576 F.3d 834, 838 (8th Cir. 2009)plen v. Ashcroft377 F.3d 878, 882 (8th Cir. 2004). In
establishing grima faciecase, “the plaintiff's burden ‘is not onerousMcGinnis v. Union Pac
R.R, 496 F.3d 868, 873 (8th Cir. 2007) (quotihgx. Dep’'t of Cmty. Affairs v. Burdind50 U.S.
248, 253 (1981)). However, a failure to establish any elemenpioina faciecasedefeats a Title
VIl discrimination claim. Tatum v. City of Berkeley08 F.3d 543, 550-51 (8th Cir. 2009).

Defendants concede thRlaintiff, an African American is a member of a protected class.

However,Defendants argue thél) there was no adverse employment act{@j Plaintiff was not

of discrimination viavicDonnell Dougla®n each of her claims.
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meeting the City’s legitimate job expectatipaad(3) there are not sufficient facts to give rise to an
inference of unlawful race discrimination
i. Adverse Employment Action

Defendants argue that Plaintiff did not suffer an adverse employment actionebsbaus
voluntarily chose to retirePlaintiff's response&loes not address this argument, and tthesCourt
finds that Plaintiff did not suffer an advers@ployment actionSee Satcher v. Univ. of Ark. at Pine
Bluff Bd. of Trustees58 F.3d 731, 735 (8th Cir. 2009) (“[F]ailuie oppose a basis for summary
judgment constitutes waiver of that argumentNjoreover retirementonly amountdo anadverse
employment actiowhenan employer forces an employee to choose betwadg retirement or
continuing to work under intolerable conditions, like the threat of termination without lseisafiith
v. World Caséns. Co, 38 F.3d 1456, 1461 (8th Cir. 1994).

In the case at bapjaintiff voluntarily decidedo retire, publicly announced her decision, and
met withDefendant Cook tschedule her retiremesb she wouldeceivean extra year of service in
the state retirement system. There are ntsfacthe summary judgment record indicating that
Defendants forced Plaintiff to retivath the threat of making her work conditions intoleraliather,
Defendant Cook refused to allow Plaintifflederrenege orner decision to retire after her retirem
plans had been finalized.Therefore,the Gurt finds that Plaintiff did not suffer an adverse
employment action. Consequently, Plaintiff cannot establiphiraa faciecase and the Court’s
analysis could end here. However, the Court will nonetheless address the rempamadacie
elements.

ii. Meeting L egitimate Job Expectations

Defendantsargue that Plaintiff was not meeting her job expectations as Wastewater

Superinendent because they found the wastewater facilities in poor condition when Plaintiéfrwe

sick leave in October 201£laintiff has failed taddress this argumeait cite any binding authority
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on this issue. Consequently, the Court finds Biaintiff has failed to prove that she was meeting
her legitimate job expectation§ee Satcheb58 F.3dat 735. Thus, Plaintiff has failed to establish
thethird element of heprima faciecase.

ili. Inferenceof Unlawful Race Discrimination

TheCourt now turns to the fingrima facieelement—whether the facts of this case give rise
to an inference of unlawful race discrimination. Plaintiff makes three argsthanthis element is
satisfied.

First, Plaintiff argues thabefendant Yorkcommened that she should not have been hired
because she was @man, alled her a “black bitch and stated that she had “screwed the city out of
paying for her degrees.Defendants dispute that any such comments were made, but contend that
evenif Plaintiff's allegations are true, thegatementslo notgive rise to an inference of unlawful
racediscrimination

Upon consideration, the Court agrees with Defenddhist all comments that may reflect a
discriminatory attitude are sufficiently reldt¢o the adverse employment action in question to
support an inference of discriminatiorivates v. Dougla®55 F.3d 546, 549 (8th Cir. 2001) (quoting
Simmons v. Oed.S.A., Inc. 174 F.3d 913, 915 (8th Cir. 1999)Jhe comments in questiowere
allegedy madein either 2008 or 2009, years before Plaintiff retired in 20IBus, theCourt finds
that any comments allegedly made by Defendant doekoo far removed in time from the events at
issue in this case ardb not give rise to an inference of unlawful discriminati®eeid. (finding
offensive comments madme to two years before adverse employment action were not evidence of
discriminaton).

Second, Plaintiffarguesthat DefendantCook makes racbaseddecisions. Specifically,
Plaintiff argues that Defendant Cook spoke widrabout placing Nathaniel Holyfielcin African

American,as Superintendenof the SanitatiorDepartment. Plaintiff alleges thaDefendantCook



expressed a beli¢fat becausklolyfield wasAfrican Americanhe would do a better job managing
the SanitationDepartment which consisted of mostly African American employe&efendants
dispute thaDefendant Cook made these statemehktswevereven if the Court assumasguendo

that Defendant Cook diday as muchthis would mearthat DefendanCook treated members of
Plaintiff's protected class-African Americans—more favorablynot less favorably, based on the
protected class statusAccordingly, these alleged statements do not give rise to an inference of
discrimination.

Finally, Plaintiff argues thathe received disparate treatment comparetwtosimilarly
situated Caucasiagity employees-Edith McBride and Jimmy Bush.“The test for whether
employees are similarly situated . . . is rigorou€ronquist v. City of Minneapoli237 F.3d 920,
928 (8th Cir. 2001). Plaintiff bears the burden of showing that employees used for comperis
similarly situated in all relevant respectShane v. Wesii48 F.3d 979, 982 (8th Cir. 1998). “The
individuals used for comparison must have dealt with the same supervisor, have beesdstadijleet
same standards, and engaged in the same conduwutviany mitigating or distinguishing
circumstances.”Morgan v. A.G. Edwards & Sons, Ind86 F.3d 1034, 1044 (8th Cir. 2007). In
addition, the individuals used for comparison must have held the same pdSésbiercello v. Cnty.
of Ramsey612 F.3d 1069, 1082 (8th Cir. 2010). Employees are not similarly situated if one has a
more extensive disciplinary history than the oth®eeGilmore v. AT&T 319 F.3d 1042, 1046 (8th
Cir. 2003) (“Three other individuals are not similarly situated becauselftimifh] did not establish
that the circumstances of their misconduct were comparable in severity or fredoefier]
infractions.”);Moss v. Texarkana Ark. Sch. Djs240 F. Supp. 3d 966, 974 (W.D. Ark. 2017).

Upon review, the Court finds thBtaintiff's comparators are neimilarly situated. Plaintiff
hasput forth noevidence thatither comparatoshared the same supervisogssubject to the same

standards, engaged in the same conduct, held the same or similar positions, hadesimak,or
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had similar roles or responsibilitiesin fact, the evidence shows thisticBride and Bush were
employed by the City’$olice Department andiffered from Phintiff in all of these aspectsThis
precludes a findg thatMcBride and Bush are similarly situated to PlaintffeeMorgan 486 F.3d
at 1044 Ghane 148 F.3dat 982. Therefore, the Court finds that Plaintiff has failed to demonstrate
an unlawful inference of discrimination by Defendants.

In sum, the Court finds that Plaintiff has failed @stablish gprima facie case ofrace
discrimination.

2. Legitimate Non-Discriminatory Reason

Assumingarguendothat Plaintif has made hemprima faciecase, theMcDonnell Douglas
burden shifts back to Defendants, wiast “articulate a legitimate, natiscriminatory reason for
the adverse employment actiorBlackwell v. Alliant Techsystems, In822 F.3d 431, 435 (8th Cir.
2016). This is a light burden, as it is “one of production, not persuasion; it can invmbredibility
assessment.’Reeves v. Sanderson Plumbing Prods., I580 U.S. 133, 142 (2000)Defendants
state thaPlaintiff voluntarily retired and that they accepted Plaintiff's decisiontteerbecause after
shewent on sick leave, they discovered that the wastewater facilities were in podiocoadd that
shehad not been performing her job dutidsis is sufficient to shift th&icDonnell Douglaburden
back toPlaintiff to prove pretext.

3. Pretext

Plaintiff argues that Defendants’ proffered reason for accepting her retirement [gretexe
for discrimination because (1) she received disparate treatment wherredrtgpaimilarly situated
Caucasian employees; and (2) $lael been compenty performing her job duties as Wastewater
Superintendent for years.

As to Plaintiff's disparate treatmerdgrgument, the Court reiterates its earlier finding that

Plaintiff's comparators are not similarly situataedd thus, Plaintiff cannot show pretext on this basis
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Plaintiff's argument that she had besstequatelyperforming her job dutiefor yearsis likewise not
demonstrative of pretexf “strong showing that the plaintiff was meeting his emplieyerasonable
expectations at the time rmination may create a fact issue as to pretext when the employer claims
that the employee was terminated for poor or declining perfornfafidout v. JBS USA, LLLG16
F.3d 1079, 1084 (8th Cir. 2013)However, Plaintiff relies onpast performance rather than
performance at the time dier retirementand has admitted that there were issues with her
department’s performandefore she began suffering seizures and went on sick leave. Plaintiff has
also failed to cite any summary judgmenmtdence regarding her job performaat@ny time during
her employment This alone is fatal to Plaintiff's argumertseeBarge v. AnheuseBusch, Inc.87
F.3d 256, 260 (8th Cir. 1996). As such, the Court finds that Plaintiff has failed to prove pretext.

Overall, the Court finds th&laintiff has failed to make hgrima faciecase and failed to
prove pretext. ThereforedDefendants are entitled to summary judgment on Plaintiff's race
discrimination claim.

B. Sex Discrimination

The Court now turns to Plaintiff's sex discrimination claiflaintiff has not offered direct
evidence of sex discriminatipand thus, her sediscrimination claims also subject tévicDonnell
Douglasanalysis.

1. PrimaFacie Case

To establish a prima facie caseseixdiscrimination Plaintiff must establish (1) she was a
member of a protected class, (2) she was qualified for her job, (3) she suffededrae @amployment
action, and (4) there are facts that give rise to an inference of gendenugtiation. Holland v. Saris

Club, 487 F.3d 641, 644 (8th Cir. 2007pefendarg concedehat Plaintiff,a female, is a member of
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a protectectlass. However, Defendants contend that Plaintiff has failed to prove any of the other
elements of hgprima faciecase®
i.  Qualified for Her Job
Defendants argue that Plaintiff was not qualified to perform her job based dis¢beered
state of their wastewater facilitiafter Plaintiff took sick leave. However, Defenddatsrallowed
Plaintiff to return as Wastewater Superintendent after discoveringpdloe condition of the
wastewater facilities. Therefore,for the purpose of summary judgment, the Court assumes that
Plaintiff was qualified to perform her joHowever as discussed below, Plaintiff hadddito prove
the remaining elements of herima facie case
ii.  Adverse Employment Action
As discussed above, retirement only amounts to an adverse employment action when an
employer forces an employee to choose between early retirement or continuing to work under
intolerable conditions, like the threat of termination without bene8tsith 38 F.3dat1461. There
are no facts in the summary judgment record indicating that Defendants forceiff Riaietire with
the threat of making her working conditions intoleralile the contraryit is undisputed that Plaintiff
voluntarily chose taetire when she believed she did not have enough sick leave to recover from a
potential upcoming surgegnd that Defendantid not allow her tdaterrenege on the decision after
her retirement plans had been finalizetherefore the Court finds that Plaintiff did not suffer an
adverse employment action.
iii.  Inference of Unlawful Gender Discrimination
Plaintiff appears to argue that the cir@atamces othis case permit an inference ggnder

discrimination because she was treated disparately dinaitarly situated male City employees.

3 Plaintiff acknowledgsthat her sex discrimination claimsabject taVicDonnell Douglagnalysisandrecites therima
facie elements of seriscriminationin her briefing. However, Plaintifiloes not arguseveralelements oher prima
faciecaseand is largely unresponsive to Defendants’ summary judgment arguments.
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Specifically, Plaintiff alleges that she received disparate treatment compared to JimmgnBL&tott
Ross.

It is Plaintiff’'s burden to prove that comparators are in fact similarly situgteé Morgan
486 F.3d at 1044Ghane 148 F.3d at 982Plaintiff hasfailed to set outacts or evidence that either
comparator shared the same supervisor, were subject to the same standards, erijagshie
conduct, held the same or similar positions, had similar tenures, or had similar relgsonsibilities.
Moreover, even if Plaintiff had carried her burden, the Court findshes$ not similarly situated to
Bush and RossBush wasemployed by the City’®olice Department andis employmentvith the
City differed from Plaintiffs in all materialaspects.Although Ross was employed in the Wastewater
Departmenthe was a plant operator whereas Plaintiff was the Wastewater Superintefitartare
no facts in the summary judgmergcord suggestingthat Plaintiff and Rossshared the same
supervisor, were subject to the same standards, engaged in the same conduct, hetdthsedar
positions, had similar tenures, or had similar roles or responsibilifiestefore, the Court finds that
the crcumstances of this case do not permit an inference of unlawful discrimiretged on
disparate treatment.

In short the Court finds that Plaintiff has failed to makerama facie case ofgender
discrimination. However, assumingrguendothat Plaintiff did carry heprima facieburden, the
Courtwill finish its McDonnell Douglasanalysis

2. Legitimate Non-Discriminatory Reason

Assumingarguendothat Plaintif has made heprima faciecase, theMcDonnell Douglas
burden shifts back to Defendants, wiast “articulate a legitimate, natiscriminatory reason for
the adverse employment actiorBlackwel, 822 F.3cat435. This is a light burden, as it is “one of
production, not persuasion; it can involve no credibility assessmdRéves530 U.S.at 142.

Defendants state that Plaintiff voluntarily retired and that they acclkptéécision to retire because
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aftershe vent on sick leave, they discovered that the wastewater facilities were in pooirocoand
thatshehad not been performing her job dutiékhis is sufficient to shifthe burden shifts back to
Plaintiff to prove pretext.

3. Pretext

Plaintiff appears t@argue that Defendants’ proffered reason for accepting her retirement is
mere pretext for discrimination because (1) she received disparate treatheenicempared to
similarly situatedmaleemployees; and (2) she had been competently perforgngb duties as
Wastewater Superintendent for yeafie Court finds both arguments unpersuasive.

RegardingPlaintiff's disparate treatment argument, the Cdwas found thatPlaintiff's
comparators are not similarly situated. Plaintiff's argumeattshe had been adequately performing
her job duties for yearalso fails to demonstrate pretexf “strong showing that the plaintiff was
meeting his employer’s reasonable expectations at the time of terminationease/afact issue as
to pretext whenthe employer claims that the employee was terminated for poor or declining
performance.”Ridout 716 F.3dat 1084. However, Plaintifhgain relies on past performance rather
than performance at the time ber retirementand admitted that there were issues with her
department’s performance before she began suffering seizures and went on siclk$esweh, the
Court finds that Plaintiff hafailed to prove pretext.

In sum, the Court find$laintiff has failed to prove heprima facie case and pretext.
Accordingly, the Court findshat Defendants are entitled to summary judgment on Plaintiff's sex
discrimination claim.

II. ADA Claim

The ADA makes it unlawful for a covered employer to discriminate against any qualified
individual on the basis of disabilityHill v. Walker, 737 F.3d 1209, 1216 (8th Cir. 201(®)ternal

guotationomitted). The Eighth Circuit recognizes twkinds ofclaims undethe ADA: (1) reasonable
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accommodation claims; and (2) discriminatory disparate treatment cl&ensey v. Dakota, Minn.
& E.R.C, 327 F.3d 707, 7112 (8th Cir.2003). If a party alleges discriminatory disparate treatment
claim, then thetraditionalMcDonnell Douglasurdenshifting frameworkapples. Id. at 712. On
the other hand, if a party makes a reasonable accommodationadaitsapply a modified burden
shifting analysis.Id.

Plaintiff's Complaint clearly alleges a claifor disparate treatmentdowever, Plaintiff has
asserted aeasonable accommodation cla#for the first time—in her response to Defendant
Motion for Summary Judgment. The Court declineaddresslaintiff's newly raisedeasonable
accommodatiorclaim at this late stage in the litigatiorSeeN. States Power Co. v. Fed. Transit
Admin, 358 F.3d 1050, 1057 (8th Cir. 20@4)atingparties cannot “manufacture claims, which were
not pled, late in the litigation for the purpose of avoiding summuatgment”);see alsdRodgers v.
City of Des MoinesA35 F.3d 904, 910 (8th Cir. 2006) (holding that district court properly refused to
consider unpled allegatiomaised in a response to a summary judgment motion). Accordingly, the
Court will only conside Plaintiff's disparate treatment claim and apply the traditidvh@Donnell
Douglasanalysis.

1. PrimaFacie Case

“Toestablish a prima facie case of discrimination under the ADAjat{ff must demonstrate
(1) hercondition qualifies as a disability withithe meaning of the ADA; (2) she qualified to
perform the essential functions of the job, with or without reasonable accommodatq(3) she
has suffered an adrse employment action due to ligsability. Samuels v. &n. City Mo. Sch. Dist.
437 F.3d 797, 80(8th Cir.2006).

i. Disabled Within the Meaning of the ADA
An individual is defined as disabled within the meaning of the ADA if they suffer from

physical or mental impairment that substantially limits one or more major life activ@igsidge v.
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Clure, 153 F.3d 898, 900 (8th Cir. 1998). It is undisputed that Plaintiff was diagnosed with epilepsy
and that whershereturned to workshe was under restrictions preventing her from driving and
performing manual laborTherefore, the Court finds that Plaintiff has satisfied the first element of
herprima faciecase.
ii. Qualified to Perform the Essential Functions of the Job

Defendantsargle that Plaintiff was not qualified to perform her job based onlifwvered
state of their wastewater facilitiester shetook sick leave. HoweveDefendants allowed Plaintiff
to return as Wastewater Superintendent after discovering the poor cordafittbe wastewater
facilities. Therefore, for the purpose of summary judgment, the Court assumes that Plaintiff was
qualified to perform the essential functions of her jblowever,as discussed below, Plaintiff has
failed to prove the final element of h@nima facie case

iii. Adverse Employment Action

As discussedhroughoutretirement only amounts to an adverse employment action when an
employer forces an employee to choose between early retirement or continuing to work under
intolerable conditions, like the threat of termination without bene8tait), 38 F.3dat1461. Tlere
is no evidence that Defendaifsced Plaintiff to work under intolerable conditions or that Defendants
eva attempted to terminate Plaintiff's employment after she returned from sick l&zstead, the
summary judgment record indicates that Pldimtifoseto retireand that Defendants did not allow
her to back out of her decision after her retirement plans had been finalihedefore, the Court
finds that Plaintiff did not suffer an adverse employment action.

Accordingly, the Court findsthat Plaintiff has failed ¢ establisha prima facie case of
disability discrimination.However,assumingrguendathat Plaintiff can overcome hgrima facie

burden, the Court will complete tivdcDonnell Douglasnalysis.
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2. Legitimate Non-Discriminatory Reason

Defendants,must “articulate a legitimate, nadiscriminatory reason for the adverse
employment action.’Blackwell 822 F.3cat435. This is a light burden, as it is “one of production,
not persuasion; it can involve no credibility assessmeRééves530 U.Sat142. Defendants state
that Plaintiff voluntarily retired and that they accepeddecision to retire because aftdrewent
on sick leave, they discovered that the wastewater facilities were in poor @oraht thashe had
not been performing her job duties. This proffered reason is sufficient to siftB@nnell Douglas
burden back to Plaintiff to prove pretext.

3. Pretext

To demonstrate pretext, a plaintiff must present sufficient evidence to denwbstia“that
the employéss articulated reason for the adverse employment action wasifaet discrimination
was the real reasonWilking v. Gity. of Ramsey 53 F.3d 869, 874 (8th Cir. 189 (citation omitted)
(emphasisn original). “This burden will not be met by simply showing that the reason advanced by
the employer was false; rather, [the plaintifff must demonstrate that a discrirpiaaious lies
behind the defendantseutral explanations.Roxas v. Presentation @gI90 F.3d 310, 316 (8th Cir.
1996). Specifically, the plaintiff “must do more than simply create a factual disputetlaes igsue of
pretext; he must offer sufficient evidence for a reasonable trier of fact todisi&imination.”
Mathews v. Trilogy Comemns, Inc, 143 F.3d 1160, 1165 (8th Cir. 1998).

Plaintiff does not argue thd&efendants’profferedreason foraccepting her retiremeis
merelyapretex for discrimination. Rather,shedevotes significant space in her briefing to arguing
that Defendants failed to reasonably accommodate her disability. As discussed alOwaritiell
not entertain thisewly raisecclaim. Moreover, the summary judgment record clearly indictugis

Defendantsdecision to placélaintiff on office duty when she returned to work viesedon a
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doctor’s restriction. Even with tleserestrictiors, the City did not demotelaintiff or reduce her pay.
Therefore the Court finds that Plaintiff hdailed to prove pretext.

Overall the Court finds that Plaintiff has failed to prove pema faciecase and pretext and
thatDefendants are entitled summary judgmerdn Plaintiff's ADA claim

I1. Section 1983 Claims

Finally, the Court turns tBlaintiff’'s section 1983 claims.

Plaintiff's section 1983 claims for race and sex discrimination are subjeédtBmnnell
Douglasanalysis. SeeOttman v. City of Independence, M841 F.3d 751, 756 (8th Cir. 2003)
(applyingMcDonnell Douglado a secthn 1983 claim). As discussed abolR&intiff has failed to
create an inference of race and sex discrimination uvidBronnell Douglas Moreover,“an ADA
violation is not actionable under [section] 1983Fbna v. Cecil Whittakés, Inc, 155 F.3d 1034,
1038 (8th Cir. 1998}.

Accordingly, Defendants are entitled to summary judgment on Plaintiff's section E@3 cl

CONCLUSION

For theabove reasonshe Court finds thddefendantsMotion for Summary Judgment (ECF
No. 27) should be and is hereBRANTED. Plaintiff's case iDISMISSED WITH PREJUDICE.

A separate Judgment consistent with this Opinion will be entered.

IT ISSO ORDERED, this 6th day bJanuary 2020.

[s/ Susan O. Hickey
Susan O. Hickey
Chief United States District Judge

4 Because the Court has found no constitutional violation occurrédeénot addres®efendantsqualified immunity
arguments
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