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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION
JOSEPH PICHON PLAINTIFF
V. Civil No. 09-5011

MICHAEL J. ASTRUE, Commissioner
Social Security Administration DEFENDANT

MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION

Plaintiff, Joseph Pichon, brings this action under 42 U.S.C. § 405(g), seeking judicial
review of adecision of the Commissioner of Social Security Administration (Commissioner)
denying his claim for a period of disability, disability insurance benefits (“DIB”), and
supplemental security income (“SSI”) under Titles Il and XVI of the Social Security Act
(hereinafter “the Act”), 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). Inthisjudicial review, the
court must determine whether there is substantial evidence in the administrative record to
support the Commissioner’ sdecision. See 42 U.S.C. § 405(q).

l. Procedural Background:

The plaintiff filed his applications for DIB and SSI on December 2, 2005, alleging an
onset date of September 2, 2005, dueto aback problems. (Tr. 20-21, 94). Hisapplicationswere
initially denied and that denial was upheld upon reconsideration. (Tr. 37, 41-42). An
administrative hearing was held on May 22, 2007, and a supplemental hearing was held on May
28, 2008. (Tr.170-181, 182-211). Plaintiff was present and represented by counsel.

At the time of the supplemental hearing, plaintiff was 34 years of age and possessed a

tenth grade education. (Tr. 175, 184-185). He had past relevant work (* PRW”) experience as
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janitor, abus boy at arestaurant, afast-food grill cook, anight stocker assistant supervisor, and
amaintenance person. (Tr. 95-96, 100-02).

On September 18, 2008, the Administrative Law Judge (“ALJ") concluded that, although
severe, plaintiff’ smild mental retardation and low back pain did not meet or equal any Appendix
1listing. (Tr.13). Hefound that plaintiff maintained the residual functional capacity (*RFC")
to perform the exertional requirements of light work® with the following limitations: (1) hewas
moderately® limited in his ability to understand, remember, and carry out complex instructions;
and, (2) heismoderately limited in hisability to respond appropriately to usual work situations
and routine work changes. (Tr. 15). With the assistance of a vocational expert, the ALJ
determined that plaintiff could perform work as a production worker, sewing machine operator,
or cashier. (Tr. 18).

Plaintiff appeaed this decision to the Appeals Council, but said request for review was
denied on November 25, 2008. (Tr. 2-4). Subsequently, plaintiff filed thisaction. (Doc. # 1).
This case is before the undersigned for report and recommendation. Both parties have filed
appeal briefs, and the case is now ready for decision. (Doc. # 8, 9).

[. Applicable L aw:

This court's role is to determine whether the Commissioner's findings are supported by
substantial evidence ontherecord asawhole. Coxv. Astrue, 495 F.3d 614, 617 (8th Cir. 2007).

Substantial evidenceislessthan apreponderance, but enough that areasonable mind would find

lLight work requires standing or walking for six hours out of an eight hour workday, lifting no more
than twenty pounds at a time, and frequent carrying of objects weighing up to ten pounds at atime. See 20
C.F.R. 88 404.1567(b), 416.967(b); see also Social Security Ruling (SSR) 83-10.

M oderately limited means that there is more than a slight limitation, but the person can still perform in
a satisfactory manner.
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it adequate to support the Commissioner’ sdecision. 1d. “ Our review extends beyond examining
the record to find substantial evidence in support of the ALJ s decision; we also consider
evidencein therecord that fairly detractsfrom that decision.” Id. Aslong asthereissubstantial
evidence in the record to support the Commissioner’s decision, the court may not reverse the
decision simply because substantial evidence existsin therecord to support acontrary outcome,
or becausethe court would have decided the casedifferently. Haleyv. Massanari, 258 F.3d 742,
747 (8th Cir. 2001). If wefindit possible*”to draw two inconsi stent positionsfrom the evidence,
and one of those positions representsthe Secretary’ sfindings, wemust affirm the decision of the
Secretary.” Cox, 495 F.3d at 617 (internal quotation and ateration omitted).

Itiswell-established that aclaimant for Social Security disability benefits hasthe burden
of proving hisdisability by establishing aphysical or mental disability that haslasted at |east one
year and that prevents him from engaging in any substantial gainful activity. Pearsall v.
Massanari, 274 F.3d 1211, 1217 (8th Cir.2001); see also 42 U.S.C. § § 423(d)(1)(A),
1382c(a)(3)(A). TheAct defines” physical or mental impairment” as*animpairment that results
from anatomical, physiological, or psychological abnormalities which are demonstrable by
medically acceptable clinical and laboratory diagnostic techniques.” 42 U.S.C. 8§ § 423(d)(3),
1382(3)(c). A plaintiff must show that his disability, not ssmply hisimpairment, has lasted for
at least twelve consecutive months.

A. The Evaluation Process:

Itiswell-established that aclaimant for Social Security disability benefits hasthe burden
of proving hisdisability by establishing aphysical or mental disability that haslasted at |east one

year and that prevents him from engaging in any substantial gainful activity. Pearsall v.
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Massanari, 274 F.3d 1211, 1217 (8th Cir. 2001); see 42 U.S.C. § 8§ 423(d)(1)(A),
1382c¢(a)(3)(A). TheAct defines”physical or mental impairment” as*animpairment that results
from anatomical, physiological, or psychological abnormalities which are demonstrable by
medically acceptable clinical and laboratory diagnostic techniques.” 42 U.S.C. 8§ § 423(d)(3),
1382(3)(c). A plaintiff must show that his disability, not ssmply hisimpairment, has lasted for
at least twelve consecutive months. Titusv. Sullivan, 4 F.3d 590, 594 (8th Cir. 1993).

The Commissioner’s regulations require his to apply a five-step sequential evaluation
processto each claim for disability benefits: (1) whether the claimant has engaged in substantial
gainful activity since filing his claim; (2) whether the claimant has a severe physical and/or
mental impai rment or combination of impairments; (3) whether theimpai rment(s) meet or equal
animpairment inthelistings; (4) whether theimpai rment(s) prevent the claimant from doing past
relevant work; and, (5) whether the clamant is able to perform other work in the national
economy given his age, education, and experience. See 20 C.F.R. § § 404.1520(a)- (f)(2003).
Only if thefinal stageisreached doesthefact finder consider the plaintiff’ s age, education, and
work experiencein light of hisor her residual functional capacity. SeeMcCoyv. Schweiker, 683
F.2d 1138, 1141-42 (8th Cir. 1982); 20 C .F.R. § § 404.1520, 416.920 (2003).

1. Discussion:

Of particular concernto theundersigned isthe ALJ sfailureto consider the applicability
of listing 12.05C dealing with mental retardation. Mental retardation as defined by Social
Security Listing 12.05 refersto “ significantly sub-average general intellectual functioning with
deficits in adaptive functioning initially manifested during the developmental period; i.e., the

evidence demonstrates or supports onset of the impairment before age 22.” 20 C.F.R. Part 404,
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Subpart P, Appendix 1, Section 12.05. The required level of severity for this disorder is met
when the requirementsin A, B, C, or D are satisfied. Under Listing 12.05C, a claimant suffers
from the required severity of mental retardation if he shows “[a] valid verbal, performance, or
full scalelQ of 60 through 70 and aphysical or other mental impairment imposing an additional
and significant work-related limitation of function.” 20 C.F.R. Pt. 404, Subpt. P, App. 1, §
12.05C. This United States Court of Appeals for the Eighth Circuit has interpreted Listing
12.05C to require a claimant to show the following three elements. “(1) a valid verbal,
performance, or full scale IQ score of 60 through 70, (2) an onset of the impairment before age
22, and (3) aphysical or other mental impairment imposing an additional and significant work-
related limitation of function.” Maresh v. Barnhart, 438 F.3d 897, 899 (8th Cir. 2006). The
additional limitation need not bedisabling, but it must have a“ morethan slight or minimal effect
on his ability to perform work.” Srd v. Chater, 105 F.3d 401, 403 (8th Cir.1997) (internal
guotation omitted).

Social Security Ruling (“*SSR”) 00-3p, states that obesity is a*“medically determinable
impairment” that can constitute a severe impairment under Listing 12.05C, and reminds
adjudicators “to consider [obesity’s] effects when evaluating disability.” SSR 00-3p, 65 Fed.
Reg. 31,039, 2000 WL 33952015 (May 15, 2000).

In the present case, plaintiff’s1Q test revealed afull scale 1Q of 62 with averbal 1Q of
63 and aperformancelQ 68. (Tr.114-117). Therecord also indicatesthat plaintiff had to repeat
the first grade and was in special education classes from the first grade until he dropped out in
thetenth grade. Cf. Maresh, 438 F.3d at 900 (8th Cir.2 006) (claimant proved mental retardation

manifested itself before age 22 when he struggled in specia education classes through ninth




AOT72A
(Rev. 8/82)

grade and then dropped out of school); Muncy v. Apfel, 247 F.3d 728, 734 (8th Cir.2001) (1Qis
presumed to remain stable over time absent evidence of change in intellectual functioning).
There are also notations in the record from examining doctors indicating that plaintiff was
functionally illiterate and had a substantial intellectual deficit that would impact his ability to
perform work-related activities. (Tr. 118-24, 162-166).

The ALJ concluded that plaintiff’s work history belied his 1Q scores. (Tr. 14). He
determined that plaintiff’s 15 years of substantial gainful activity showed that plaintiff had been
abletowork in spite of hisIQ. The question, though, is not whether plaintiff has been disabled
since birth. Instead, plaintiff alleges that he became disabled in September 2005 due to his
mental limitations and the development of back problems related to his obesity. While
plaintiff’s full scale 1Q of 62 clearly meets the first prong of the test, we agree that plaintiff
would not have met the listing prior to September 2005, standing on his 1Q scores alone.
However, absent evidence to indicate that plaintiff worked for years with both his mental and
physical impairments, his work history is not relevant to the determination of whether he met
listing 12.05C on or after his alleged onset date. The question is whether plaintiff’s back
impairment/ morbid obesity constituted an additional and significant work-related limitation of
function sufficient to meet the listing.

The ALJ aso contends that the type of work plaintiff has performed contradicts hislow
Q. However, we note that the positions reported and description of the dutiesinvolved do not
convince this court that plaintiff is not mentally retarded. The positions (janitor, bus boy at a

restaurant, cashier/cook at Target, anight stocker assi stant supervisor, and amai ntenance person)
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areall unskilled positions. See Douglasv. Astrue, 341 Fed. Appx. 257, *1 (8th Cir. 2009). As
such, we do not find that they necessarily undermine plaintiff’s 1Q scores.

Listing 12.05C requires only that plaintiff have the requisite 1Q score and an additional
and significant work-related limitation of function. We note that the ALJ concluded that
plaintiff’slower back pain constituted asevereimpairment. By definition, asevereimpairment
isan impairment that significantly limits a person’s physical or mental ability to perform basic
work activities. See Cavinessv. Massanari, 250 F.3d 603, 605 (8th Cir. 2001). In other words,
animpairment that morethan minimally effectsaclaimant'sability towork. Pagev. Astrue, 484
F.3d 1040, 1043 (8th Cir. 2007).

X-rays of plaintiff’s lumbar showed some small anterior traction spurs on the anterior
portion of the vertebral body at the L4 level. (Tr. 160-169). Dr. Alice Martinson noted that
individuals with long-term morbid obesity were quite prone to complaints of back pain and
carried a substantial risk for injury in the course of manual labor. Based solely on plaintiff’s
diagnosis of morbid obesity and complaints of lower back pain, she concluded that plaintiff
could never lift or carry over 50 pounds; could sit, stand, and walk for 2 hours at one time
without interruption for a total of 8 hours in an 8-hour workday; could continuously reach
(overhead and other), handle, finger, feel, push/pull, and operate foot controls with both feet;
couldfrequently climb and balance; and, could only occasionally stoop, kneel, crouch, and crawl.
Limitations were also noted with regard to flexion in his back and hamstring tightness. A
general physical examination also revealed alimited range of motionin plaintiff’ slumbar spine,
left hip, left knee, and right ankle and an abnormal straight-legraisetest with aninability to walk

on his heel toes with hisright lower extremity, an inability to squat and arise from a squatting
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position, and aninability totandemwalk. (Tr. 118-124). Thisdoctor noted moderatelimitations
with regard to plaintiff’s ability to lift and carry and walk and mild limitations involving his
ability to stand and sit. (Tr. 118-124). The ALJ then determined that plaintiff’s mild mental
retardation and low back pain limited him to light work with moderate mental limitations.

Whilewe are not saying that plaintiff isdisabled, we do believethat this evidence raises
aquestion asto whether plaintiff meetslisting 12.05C. We note that the additional physical or
mental limitation need not be disabling, rather it must have a“morethan slight or minimal effect
on plaintiff’s ability to perform work.” Srd, 105 F.3d at 403. As such, we can not say that
substantial evidence supportsthe ALJ sdetermination that plaintiff doesnot meet listing 12.05C.
Accordingly, remand is necessary to allow the ALJto reconsider plaintiff’ smental impairment.
V.  Conclusion:

Based on theforegoing, werecommend reversing the decision of the ALJand remanding
this case to the Commissioner for further consideration pursuant to sentence four of 42 U.S.C.
8405(g). Thepartieshavefourteen daysfrom receipt of our report and recommendation
in which to file written objections pursuant to 28 U.S.C. § 636(b)(1). Thefailuretofile
timely objectionsmay result in waiver of theright to appeal questions of fact. Theparties
arereminded that objectionsmust beboth timely and specifictotrigger denovoreview by
the district court.

DATED this 20th day of January 2010.

15 J. Marschewski

HON. JAMES R. MARSCHEWSKI
CHIEFUNITED STATESMAGISTRATEJUDGE




