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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION

CLIFFORD HAYES, individually and

as Trustee of the CLIFFORD D. HAYES

REVOCABLE LIVING TRUST PLAINTIFF
V. Case N05:09CV-05122

FEDERAL DEPOSIT INSURANCE

CORPORATION, Receiver of ANB

Financial NA DEFENDANT

OPINION AND ORDER

Before the Courare a motion for summary judgment (Doc. 34) filedD®fendant Federal
Deposit Insurance Corporation as receiver of ANB Financial'NiAe FDIC”), Plaintiff Clifford
Hayes's response (Doc. 3&8)eFDIC's reply (Doc. 40), anthe partiessupporting documents.
For the following reasons, the Court finds ttie FDIC’s motion for summary judgment should
be DENIED.

l. Background

ANB Financial, NA, formerly Arkansas National Bgr(kANB”) was established on June
1, 1994. On June 6, 1994, Clifford Hayes opened an account with ANBiyes formed CHE,
LLC (“CHE”) on February 19, 199dy filing CHE’s Articles of Organization (Doc37-7) with

the Nevada Secretary of State. CHAEfticles of Grganization provide that “[n]Jo member of the

! Hayess response to the FDIC’s motion is also labeled asssmotion for summary judgment.
However, the Court declines tacceptHayes’s response as a separate motion for summary
judgment, as it was filed well after the deadline for motions set dleiGourt’s Final Scheduling
Order (Doc. 31), is not in compliance with Local Rules 7.2 or EhdHayes did not seek any
extension of time to fildéis ownmotionfor summary judgmentNonetleless, &en if the Court
were toacceptHayes response asceossmotion for summary judgment, it would be denied
because, asxplained below, factual questions remain to be resolved.

20n May 17, 2007, the Clifford D. Hayes Revocable Living Trust was added as a joint dfolde
the account.
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Company shall have the authority to bind the Company unless such member imalsager of

the Company or except as provided in the Company’s Operating Agreement.”3{Bb&rticle

V). CHE’s Operating Agreement has been referenced lygs${dut has not yet been included
with any filing in this case.However,in a casepreviouslybefore this Court involving similar
circumstances]ludge Robert Dawson noted that it was undisputed that “the Operating Agreement
of CHE provides that only Clifford [Hayes] is authorized to incur debt on behalf of CHEhand t
Articles of Organization of CHE designate Clifford as its sole manadesets Resolution Corp.

v. CHE LLC 2010 WL 1345284, at *1 (W.D. Ark. Mar. 31, 2016¢e alsdDoc. 37-7 Exhibit5,

Article V).

On December 5, 2003, CHE purportedly received a loan (“2003 loan”) from ANB. On
August 31, 2004, Hayes executed a Guarémtwll present and future debts of CHE payable to
ANB. (Doc. 341, pp. 89). On August 10, 2006, Randy Hayes exed a Limited Liability
Company Authorization Resolution for the use of ANB, in which Randy certifiechthatas a
manager or designated member of CHE; however, the only signature on this qaurport
authorization is that of Randy Hayes. On August 10, 2007, Randy Hayes, ostensiblylbof beha
CHE, executed a renewal note for th@03 loan with ANB listing theprincipal anount as
$139,915.10with lateraccruing interestRandy Hayes waalsothe only ggnatory on the renewal
note. On May 9, 2008, ANB was declared insolvent, and the FDIGveguallyappointed as
receiver. Based upon the records of ANB that the FDIC obtained after becaugiger,
including Clifford Hayes’s Guaranty, and the 2003 loan mrewal note executed by Randy
Hayes, the FDIC withdrew funds from Clifford Hayes bank accousetoff CHE’s purported

debts from the 2003 loan and renewal note.



Clifford Hayes filed this lawsuit seeking reinmMsement of the funds he claims were
wrongfully withdrawn. In its motion for summary judgment, the FDIC argues thé#ti§lentitled
to rely solely on ANBs recordsn collecting on assets acquired from ANB (including the renewal
note executed by Randy Hayes and the Guaranty executed byddiHge$; (2) nothing in those
records reflects that Randy Hayes was not authorized to incur debt on behaE of GtHerwise
negates the validity of any of the documents at issue; arat¢dyding tal2 U.S.C. § 1823(e)
Clifford Hayes cannotssert hs claim based onoutside agreementsi.e., CHE’s Operating
Agreement—that would tend to diminish or defeat the FDIC’s interest in the 2003 loan and
renewal note. In response, Hayes argueqihdite alone was authorized to incur debt on behalf
of CHE; (2)he was not aware of the 2003 loan executed on behalf of CHE at any time before or
after signing the Guaranty; (3) CHE never received any payment for andh(4)the loan
documents used to obtain a loan in CHE’s name ereeuted byRandy Hayeswho wasnot
authorized to incur debt on behalf of CH&aking the debt invalid as against CHE or Clifford
Hayes andnakingHayes’s Guarantfjor CHE'’s debtsnconsequential.
Il. Legal Standard

Federal Rule of Civil Procedure 56(a) provides that “[tlhe courll ginant summary
judgment if the movant shows that there is no genuine dispute as to any matergaidfdhe
movant is entitled to judgment as a matter of law. In order to grant summameuat the
evidence must be such that no reasonable jury could return a verdict for thewviog party.
Anderson v. Liberty Lobby, Inct77 U.S. 242, 250 (1986). Therefore, the moving party must
demonstrate the absence of genuine issues of material fact to be re€alatex Corp. v. Catrett
477 U.S. 317, 322 (1986). In ruling on a motion for summary judgment, the Court must resolve

all controversies in favor of the nanoving party, take the nemoving party’s evidence as true,



and draw all justifiable inferences in favor of that paMatsushita Elect. Indus. v. Zenith Radio
Corp, 475 U.S. 574, 587 (1986). However, in opposing a motion for summary judgment,the non
moving party may not rest on allegations or denials in its pleadings but must “Betdedific
facts showing that there is a genuine idsuérial.” Anderson477 U.S. at 256.
[l. Analysis

A. Applicability of 12 U.S.C. § 1823(e) as a Bar to Plaintif§ Claim

The FDIC’s primary contention in its motion for summary judgment is that, under 12
U.S.C. § 1823(e), Hayes may not introduce evidence of CHE’s Operating Agreement tbhahow t
the 2003 loan and renewal note were not authorized and are therefore invabtl @gi&Ebecause
doing so will diminish the FDIC'’s interest in the 2003 loan, subsequent renewal note, astsHay
Guaranty. The FDIC appears to maintain that 8 1823(e) is a bar to slal@sino matter
whether the 2003 loan or renewal note wasrBally obtained by an individual without authority
to incur debt on behalf of CHEecause the FDIG permitted to rely solely oANB’s records
Section 1823(e) provides:

No agreement which tends to diminish or defeat the interest of the [FDIC] in any

asseacquired by it . . . as a receiver of any insured depository institution, shall be

valid against the [FDIC] unless such agreement—

(A) is in writing,

(B) was executed by the depository institution and any person claimexyarse

interest thereundeincluding the obligor, contemporaneously with the acquisition

of the asset by the depository institution,

(C) was approved by the board of directors of the depository institution or its loan

committee which approval shall be reflected in the minutessaid board or

committee, and

(D) has been, continuously, from the time of its execution, an official recoré of th
depository institution.



In enacting what is now 12 U.S.C. § 1823(e), Congress drew fnentammoraw
D’Oench, Duhme doctrine. The Oénch, Duhme doctrinprovidesthat a defendant will be
estopped from asserting a defense based upon a secret agreement or understamdizugtont
deceive bank examiners and the FDIC as to the solvency of the failed Kesd#ler v. National
Enterprises,Inc., 165 F.3d 596, 598 (8th Cir. 1999) (explaining the doctrine derived from
D’Oench, Duhme & Co. v. FDIC315 U.S. 447 (1942))!In the Financial Institutions Reform,
Recovery, and Enforcement Act of 1989 (“FIRREA”), Congress broadened § 1823(edettt pro
assets acquired by the FDIC as receiver for a failed bakkssler 165 F.3d at 59&citations
omitted);N. Ark. Med. Ctrv. Barret 962 F.2d 780, 783 n.3 (8th Cir. 1992) (noting that FIRREA'’s
addition of 12 U.S.C. § 1821(d)(9) expressly made 8(82applicable to claims asserted against
the FDIC) The Eighth Circuit has since held that FIRREA preempted the codawdD’Oench
Duhmedoctrine. Kessler 165 F.3d at 59&itations omitted) Ultimately, both “D’Oench and 8§
1823(e) were intended to protect bank examiners and the FDIC . . . as receiver|] frotn cover
agreements not appearing in the bank’s records, and to encourage prudent lending and proper
recordation of banking transactiondd. at 599 (citingCommunity Bank of the Ozarks v. FDIC
984 F.2d 254, 256 (8th Cir. 1993)

“When determining whether [§ 1823(e)] bars a claim, a court must first detenhatber
the wrongdoings underlying the claim are based upon an agreenitarison v. FDC, 13 F.3d
1247, 1251 (8th Cir. 1994) (citidgangley v. F.D.1.G.484 U.S. 86, 95 (1987)he FDIC argues
that Hayes'’s reliance on CHE'’s Operating Agreement is what trigggeeegoplication of § 18Z8);
however, he fact that Hayes points to CHE’s Operating Agreement in challengingdla f
validity of the loan and renewal note does not bring his claithin the ambit of §81823(e).

Section 1823(e)s directed toward protecting against secret or side agreements relating more



directly withthe banking transaction at issie., the 2003 loan and renewal not&geKessler
165 F.3d at 599 (“[I]t is not realistic to apply the bar of § 1823(e) tebamking transactionsr
other types of agreements which would not customarily be scrutinized, approvee;@wui@d by
the bank’s executive committee or board.” (citation and internal quotations omittedydition,
looking more closely at the particular requirements under 8§ 1823(e) further suppaislth@t's
Operating Agreement is ntite type of agreement that 8 183ought to guard against in these
scenarios. For examplihe last requirement of 8§ 1823(e) requires that any agreement seeking to
diminish the interest of the FDIC have been an official record of the deposistitution from
the time of its executionThere is no valid reason that CHE'’s or any other entapsrating
agreement would ever be in a bank’s official records at the time ofatautan i.e., when the
LLC is formed As such the Court isotconvinced that § 1823(e) appliesthe circumstances of
this case.

In this case, Hayes is merely challenging the facial valalitthe loan documents that
served as thbasis for the setoff the FDIC executed agaltesyes’saccounts.“Section 1823(e)
does not apply when an asset is allegedly invalid on its face, rather than becsarse didden
or collateral agreement.Nicholas v. United State364 F. Supp. 96 (W.D. Mich. 1991) (citing
Commerce Fed. Sav. Bank v. FDIE72 F.2d 1240, 1245 (6th Cir. 1989) (quotiRDIC v.
MerchantsNat'| Bank of Mobile 725 F.2d 634, 639 (11th Cir. 1984Rather than introducing a
secrebr collaterabhgreement, Hayes seeks to introduce documentation that seemingly would have
been reviewed when considering whether to issu2@f8loanin the first plae, but which Hayes

claims, upon even a cursory review, would have revealed that only he was authonzed debt



on behalf of CHE. Moreover, he fact that this Court iAssets Resolutidmoted that it was
undisputed that only Clifford Hayes was authorized to incur debt on behalf of CHE is ofyeobati
value in the instant case.

The FDICalsoargues that requiring it to verify the authenticity of every signatureeny e
asset, or to hunt down corporate documents natfalled bank’s records would contradict the
purpose of the D’Oench, Duhme doctrine and § 1823(e). First, Hayes is not arguing nor would
the Court be inclined to find that the FD{Gr any dher receiver for a failed bankhould be
required to verify the signatures or hunt down corporate documents on every asset. That does not
mean, however, that signatur@s those assetsan never be challenged. Second, the purpose of
the D’Oench, Duhme doctrine and § 1823(e), as noted above, was to prevent parties fngm relyi
on secret agreements not appearing in a failed bank’s records, and to encouragegudidgnt |
and proper recordation of banking transactions. It does not follow from that stated purp8se tha
1823(e) should serve as a shield for any future scrutiny of the facial validigrofdbcuments,
especially when the possibility exists that the failed bank’s repréisestanay not have engaged
in the prudent lending practices that both the D’Oench, Duhme doctrine and 8§ 1823(e) sought to
encourage.Regardlesshe FDIC has provided no authorigrtherto supporits argumenbr that

mayotherwisewarrant a contrary conclusion

31t also appears that ANB’s own President, Dan Dykema, agreed that ldr@tiog agreements
should have been reviewed prior b@ issuance of any loan to BhC. (Doc. 374).

42010 WL 1345284.

® The factthat ANB'’s records included a “Limited Liability Company AuthorizatResolution”

(Doc. 379) reflectingthat Randy Hayes had authority to act on behalf of @HhBt useful without

some additional evidence. As noted above, that authorization contains only the signaturg of Rand
Hayes, even in the line designateddsignature by one other member attesting to the document’s
validity. (Doc. 37-9)



Ultimately, the Court declines to find th&t1823(e) serves to bar Hayeslaim in any
respect, and also declines to find that the FDIC's reliance on a failed basdedsrés so absolute
as to prevent inquiry on the enforceability of loan documents against pdraidsnging their
facial validity. In this case, questionatiremain include but are not limited to whether the loan
and renewal note were actually authoribgdCHE, andwhether Clifford Hayes was aware of the
outstanding loan at the time he signed the Guaranty on behalf of CHE.

B. Requirements for Pleading FraudUnder Federal Rule of Civil Procedure 9(b)

The FDIC argues that becauSéfford Hayes is asserting that Randy Hayes forged the
loan documents seeking to bind CHE, his complaint is subject to the heightened pleading
requirements under Federal Rule of Civil Procedure 9(b). Rule 9(b) provides thatetimgll
fraud or mistake, a party must state with particularity the circumstancestutorg fraud or
mistake. Malice, intent, knowledge, or other conditions of a person’s mind may be alleged
generally.” The Eighth Circuit has noted the important purposes that Rule 9(b) serves:

First, it deters the use of complaints as a pretext for fishing expeditions of unknown

wrongs designed to compel terrorem settlements. Second, it protects against

damage to mfessional reputations resulting from allegations of moral turpitude.

Third, it ensures that a defendant is given sufficient notice of the allegagjairst

him to permit the preparation of an effective defense.

Streambend Properties Il, LLC v. lvy Tower Minneapolis, LZ&1 F.3d 1003, 1010 (8th Cir.
2015).

In this case, Hayes is alleging that FDIC withdrew funds from Hayestaiatsbased on
debts that were néggally his ror CHE’s While Hayes argues that a forgery @agdsiblya fraud
occurred that resulted in the wrongful withdrawal of his funds, he is not subjecting t@etd¢-DI

any allegation that the FDIC itself engaged any fraudulent practice-only Randy Hayes.

Moreover, none of the purposes of Rule 9(b) are sebyetldding Hayes to the heightened



requirementsn this case.For those reasons, the @bdeclines to find that Hayesustcomply
with Rule 9(b)in asserting his claim
V. Conclusion

IT IS THEREFORE ORDERED that the FDIC’s motion for summary judgmeoct.(B34)
is DENIED.

IT IS SO ORDERED this 26 day ofDecember, 2015.

S T Hethes. Il

P.K. HOLMES, Il
CHIEF U.S. DISTRICT JUDGE




