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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE

LORETTA JUNE KIRKLAND PLAINTIFF

V. Civil No. 10-05180

MICHAEL J. ASTRUE, Commissioner of
Social Security Administration DEFENDANT

MEMORANDUM OPINION

Factual and Procedural Background

Plaintiff, Loretta June Kirklandappeals from the decision of the Commissiorfethe
Social Security Administration denying her claims for disability insuranoeflie (“DIB”) and
supplemental security income benefits (“SSI”), pursuant to 88 216(l) and 223 ofl Tfléhe
Social Security Act, 42 U.S.C. 88 416(1) and 423(d), antb@2 of Title XVI, 42 U.S.C. §
1381a, respectively (collectively, “the Act”). 42 U.S.C. § 405(g).

Plaintiff protectively filed her DIB and SSI applications on February 29, 28lG8)ing a
disability onset date of February 11, 2008, dueramial bleethg which caused headaches and
seizures. T. 115At the time of the onset date, Plaintiff was thirty thyears old andvas a
high school graduate. T. 88, 12$8he had past relevant woalks aconvenience store manager.
T. 144. Plaintiff's applicatioms were denied at the initial and reconsideration levels. T. 48, 71,
55, 57. At Plaintiff's request, an administrative hearing was helé&agetteville Arkansas, on
August 17, 2009at whichPlaintiff testified. T. 7-24. Plaintiff was represented by counsédl.

Administrative Law Judge (“ALJ”Edward M. Starsubmtted interrogatories to Rehabilitation
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Counselor Patti Kent, who also attended the hearing. F1141 The ALJ subsequentlysued

an unfavorable decisimonNovember 30, 20Q9inding that Plaintiff was not disabled within the
meaning of the Act. T32-41. On July 30, 201,0he Appeals Council found no basis to reverse
the ALJ’'s decision. T.1. Therefore, the ALJ's November 30, 20af¥rision became the
Commissioner’s final administrative decision.

[l Relevant Medical History

Plaintiff was feeling well in April of 200And nearing the end of her weekly treatments
for hepatitis C. T. 405. In June, her last month of treatment, she was feeling well exoep
occasional nausea and heartburn. She reported to the professional€@nthenity dinic at
Saint Francis Housethat she was doing well on Prozac and hydroxyzine was working well for
her anxiety.T. 401.

On February 11, 2008, Plaintiff was talking on the telephone when she began to feel
dizzy. Everything went black, and the next thing she knew she was waking up on th&Heor.
was transported by ambulance to Northwest Medical Center in Springdaleséskavhereshe
was placed under the care of Dr. Rodney Routsorgl scan revealed a cerebral arachnoid
hemorrhage (bleeding the area between the brain and the thin tissues that cover the brain). A
CT angiogram revealed two righided middle cerebt artery aneurysms. Plaintiff was
transferredirst to Washington Regional Medical Center in Fayetteville and then to SteMin
Infirmary in Little Rock, where shainderwent additional testing. Dr. Andrew Getzoff
performed a carotid and cerebral adgram, whichrevealed a 6xX9 mm aneurysfioulge or
ballooning in a blood vessed} the right Pcomm artery origin at the distal right internal carotid
artery. Two additional, smaller aneurysms were found on the right MCA bifumcaA small

pseudoaneysmwas seen at the inferior aspect of the larger aneurysm, and was believed to be



the source of the hemorrhage. T. 2. Laboratory tests showed that Plaintiff had an
abnormally low level of sodium in her blood, which put her at risk for furtheusesz Dr.
Brian Beantreated her hyponatremia with a 3% saline solution. T. 185.

On February 15, 2008, Dr. Steven Dunnagan performed a cerebral aneurysm coll
embolization on the largest of Plaintiff's three aneurysms. T. 2@k. Dunnagan placed a
small plathnum coil through a catheter intioee aneurysm, to which the body responds by forming
a blood clot around the colil blocking off the aneurysm.pBygging the weak bulging section of
the artery, the risk of rupturgreatly decreases. Beaumdthealth SystemAneurysm Coil
Embolization, http://www.beaumont.edu/interventional-procedusasturismcoil-embolism
(last visited Sept. 27, 2011.) Dr. Dunnagan described the procedure as “uncomplicated” and
having a “satisfactory tactical result.” T.20He chose not to coil the other two aneurysms at
that time, but to follow Plaintiff’'s response to thera@ter the procedureRlaintiff complained
of a headachéut another CT scan showed no evidence of new or acute intracranial bleeding or
fluid collection in her brain. T. 196. Plaintiff was discharged from St. Vincent's omu&igh?2.

On February 23, Plaintifivas taken by ambulance tiee emergency room &torthwest
Medical Center coplaining of asevere headache, loss of consciousness and uncontrollable
movements. A CT scan showed that the subarachnoid hemorrhage had resolved and no acute
intracranial abnormality was identified. She was discharged the sameld&pa3.

On March 12 Plaintiff was taken by ambulance to the emergency room at Northwest
Medical Center complaining of frequent, worsening headaches. She was nausearsrigihd h
arm tingled, butshe had not lost consciousness and was not running a fever or experiencing
changes irvision. A CT scan showed no acute disease and there were no abnormalities in her

lab resultsshe was given Demerol for pain and Zofran for naustar a consultation with Dr.



Routsong,Plaintiff was diagnosed with acute cephalgia (headachegscribedPhenergan for
nausea andischarged with instructions to follow up with her private physician and return to the
ER if her symptoms worsened or did not improve. T. 345-347.

On March 30, Plaintiff met with Dr. Brad Thomas at Arkansas Neurosurgeiy &ra
Spine Clinic in Little Rock to develop a treatment plan for her remaining aneuryms
Thomas described Plaintiff as “doing well” angerformed a comprehensive neurological
examination finding no abnormalities or concerns. He decided it would betbesait for Dr.

Getzoff to perform a second coil procedure, and that if he were unable to do so, Dr. Thomas
would perform a right-sided craniotomy with aneurysm clipping. T. 292-293.

Plaintiff returned tdSt. Vincent'son April 10 for a second coil procedure. Dr. Dunnagan
noted that Plaintiff had done well following the first procedure and suffered nplications;
her headaches had also resolved. After a conference with Dr. Thomas, Dr. Dunnagan decided to
leave one aneurysm uncoiled, since thethelt it did not require treatment at the time. After
the “uneventful” procedure, Plaintiff recovered in the radiology department asdblserved
overnight in the coronary care unit. She was discharged to return home the following day. T.
352.

On May 15, Plaintiff returned tothe emergency room at Northwest Medical Center
complaining of tingling in her right fo@nd difficulty walking any significant distance\ pelvic
ultrasound showed no evidence of a pseudoaneurysm or other defect in the vessels of her leg. T
351, 357.

On May 29, SSA medical consultant Dr. Bill F. Payne reviewkdn#ff's medical
records and determined that Plaintiff could perform a full range of light work, ingudi

occasionally lifting twenty pounds, frequently lifting ten pounds, standing and/or walkimgg



six hours in an eight hour work daydsitting about six hours in an eight hour work day. He
found no postural, communicative or environmental limitations. T. 222-229.

On June 20, Plaintiff returnea the emergency room at Northwest Medical Center
complaining of coughing up blood followed by riggitled headache and tingling on the right
side of her body. A physical examination revealed no abnormalities and CT and MRIb$ca
her head were negativeShe was admitted to the Family Medicine Clinic for observation and
placed on a low sodium diet. The ER physician consulted with Dr. J. Michael Statwlefer
evaluate Plaintiff's neurological condition. Dr. Standefer reviewed Hifasnkaboratory and
radiographic studies and noted no evidence of bleeding in the brain. He requesteiftsPlainti
previous medical records and performed a lumbar puncture to rule out a subarachnoid
hemorrhage.There was no blood in Plaintiff's spinal fluid. She was given medicine for pain
and nausea and discharged on Junel2359-368.

On July 16, Plaintiff returned to the emergency room at Northwest Medical Ganter
ambulance, complainingf a headache of mild severity amdoderate intensity. She was
sensitive toight but had no fever, seizure or loss of consciousness and her mental status was not
altered. She reported that she “usually gets Demerol and Phenergan for headaches in ER” once a
month. T. 378. Nurse Darlene Smith’s notes indicate that Plaintiff detrated theatrical
behavior, poor effort with movement during exam and thatsshelled strongly of cigarettes.
Physical and neurological exams showed no abnormalities and CT scan reweaedte
disease. Plaintiff was given Demerol, Compazine and d@gha Dr. Routsong was consulted
and he thought that Lyrica might be causing her headache and advised she goip. talBy
midafternoon she was feeling better and was discharged home with instructiof®aaifolvith

her doctor. The diagnosis s/eacute severe migraine headath€. 378-382



On July 24, Plaintiff went to Northwest Family Care in Springdale to edtablis
physician and receive treatment for high blood pressure. Dr. Robert Wilson dhdpeoseith
hypertension, daily headaches, hepatitis C, obesity and tobacco dependendyisett lzer to
stop smoking and lose weight and prescribed Darvocet for pain, Metoprolol for high bloo
pressure, and Amitriptyline. T. 424-425.

On August 4, Plaintiff saw Dr. Routsong at Neurosurgery Clinic, P.A. in Spring8ale.
reported no seizures since the two in February and that she felt much betentoptyline
(recently substituted for Prozac) aMktoprolol and was having “minimal difficulties” with
headaches. Plaintiff was alert and @thel at the visit and demonstrated good therapeutic
response to her recent change in medicines. T. 421.

On August 7, SSA Medical Consultant Dr. Lucy Sauer reviewed Plaintiff's medica
records through July 16 and affirmed Dr. Payne’s assessment that Ptmotdfperform light
work. T. 415.

On August 13, Plaintiff went to Northwest Family Care complaining of cougdduhe
and sinus trouble. Dr. William C. Kendrick diagnosed her with acute sinusitisyipegsan
antibiotic and advised her to avoid smoke, dust and fumes. T. 426-427.

On October 17, Plaintiff went to the emergency room at Northwest Medical Gsnter
ambulance, complaining of sore throat, headache and stomachache. She was given Vicodin for
pain andPhenergan for nausea, after whishe reported feeling better. Rapid strep swab
revealed that Plaintiff had strep throabhe was discharged with a prescription for antibiotics
and told to take ibuprofen and acetaminophen for her headaches. T. 504-523.

On October 21, Plaintiff went tBblorthwest Medical Center for a follewp to her coil

procedure. Dr. Dougt Elliott performed a cerebral angiogram, noting no change in the



appearance of the two coil packs and no change in the third, uncoiled ane@gsntiff was
instructed to perform no strenuous or energetic activities for two days while isiennoealed.
T.474-475.

On October 31, Plaintiff saw Dr. Routsong at Neurosurgery Clinic, and told hirhgha
headaches were less intense. She Veas eheerful and mentally clear. Dr. Routsong noted that
she seemed to be doing well neurologically and that they discussed the multiple goffécsle e
of Amitriptyline andMetoprolol. He added Lisinopril for blood pressure control and advised her
to return in two months. T. 420.

On January 14, 2009, Plaintiff returned to Neurosurgery Clinic and reported to Dr.
Routsong that the frequency and severity of her headaches had significarepsddcand that
the Amitriptyline was helping her manage sise Dr. Routsong described Plaintiff as continuing
to do well, neurologically. Concerned about her blood pressure, Dr. Routsong advised her to see
Dr. Wilson for further evaluation and control. T. 419.

On January 17, Plaintifivent to Northwest FamilyfCare for treatment of high blood
pressure and depression. She reported taking her medicine regularly anagsulfteside
effects. Dr. Wilson diagnosed her with essential hypertension, depressignheatlache,
hepatitis C, obesity and tobacco depamzy. He refilled her Darvocetjetoprolol, Lisinopril
and Amitriptyline prescriptions and added Wellbutrin. T. 429-430.

On June 17, Plaintiff went to Northwest Family Care complaining of mild heaslacite
intermittent vomiting, but they would not seerhpresumably because she owed them money for
previous visitS. After being refused service, Plaintiff went to the emergency room atvxesth

Medical Center where she was examined and found to be in no acute disttas<EKG

! Records from Northwest Medical Center indicate that Plaintiff was ‘eefsecondary to problems with payment.”
T. 455.



produced nabnormal rests and a CT scan showed that the coils in her brain were stable and
there were no new aneurysir bleeding. Lab tests showed high levels of creatinine and white
blood cells. Emergency room physician Dr. Christopher Murphy contacted Dr. Routsong, who
agreed that since Plaintiff was feeling better and had not vomited since she arrikedER, she
should be dischargadslith instructiongo see hinthe following day. T. 452-467.

On July 7, Plaintiff returned to Northwest Family Care for prescriptiotisreind a
referral to continue seeing Dr. Routsong. Dr. Wilson noted that Plaintiff's blessyre was
controlled on the current regimen and refilled her prescriptions for Lisindpeiloprolol and
Amitriptyline. T. 431. The following day, Plaintifeturned to have blood drawn for laboratory
testing. Her thyroid stimulating hormone level was within normal range, her cholestetol a
triglycerides were high and her albumin was low. T. 434.

On July 10 Plaintiff wentto Northwest Medical Center whelbr. Routsog performed a
CT angiogram, which showed no changes in the coils and no new aneurysm or bleeding. T. 445.

On August 17, Dr. Routsong completed a physical residual functional capacity
guestionnaire, in which he stated that Plaintiff's diaghe&s cerebral aneurysm bilaterally with
coiling and her prognosis was good. Her symptoms indlfrdatal headaches late in the day,
vomiting, shortterm memory issues and blurred vision. He noted her blood pressure was
elevated (130/100) and that ather modalitieswere within limits. He checked that her
condition is affected by depression and psychological factors affecting y&icgdhcondition
and that her symptoms would frequently be severe enough to interfere with atterdion a
concentrationneeded to perform even simple work tasks. He checked that Plaintiff could
tolerate moderate work stress and added that while she could “tolerate sessg stie has

“underlying anxiety/depression which could exacerbate symptoms relateshbalitly.” T. 533.



Dr. Routsong opined th&tlaintiff could walk two city blocks without rest or severe pain, sit for
ten minutes at one time before needing to get up and stand for fifteen minutes bedong te
sit down or walk around. He indicated she could sit and stand/walk about two houns &otal i
eight hour work day and must walk for five minutes every five minutes. He ethiéblat she
would need a job that permits shifting positions at will and would need to take unscheduled
breaks. T.534He placel no restrictions on her mobility. T. 536.
V. Discussion

The ALJ determined that the claimant met the insured status requirements thuoegh
30, 2012 that shehad notengagedn substantial gainful activity sindéebruary 11, 20Q8&nd
that shehad severadmpairments ofberry aneurysms, status postoperative; headaches; epilepsy;
hypertension; and obesityT. 34. The ALJ found, however, that the claimant did not have an
impairment or combination of impairments that met or medically equaled one of the listed
impairments in 20 CFR 404, Subpart P, Appendix 1. 36. He also specifically found that
Plaintiff's high cholesterol, hepatitis C and depression were not severe impairments. The35.
ALJ further found that Plaintiff's allegations regarding her limitations wetefuity credible
andthat the Plaintiffretainedthe residubfunctional capacity to perfar unskilled, sedentary
work with limitations. T41.

Plaintiff filed this claim contending thathe ALJ erred in considering Plaintiff's
subjective complaints, erred in rejecting the opinion of Plaintiff's tregimgsician and should
have ordered a mental consultative examination in order to fully develop the reBbrd.Br. at

11, 12, 13.

A. Substantial Evidence Supports the ALJ's RFC Assessment




The ALJ found that Plaintiff has the residual functional capacity to lift ang ca
ten pounds occasionally and less than ten pounds frequently, sit for about six hours during an
eight hour workday, and stand/walk for two hours. She can occasionallgdataawl!, kneel,
stoop, crouch and climb stairs and ramps. She cannot climb ladders or scaffolds and ihust avoi
hazards such as unprotected heights and moving machinery. T. 37.

A claimant’s RFC is the most she can do despite her limitations. 20 C.F.R. 8
404.1545(a)(1). The ALJ determines a claimant's RFC based orre€lallant evidence,
including medical records, observations of treating physicians andspotirel the claimant’s
own descriptions of his or her limitationsMasterson v. Barnhart, 363 F.3d731, 737(8th Cir.
2004) The Eighth Circuit has stated that “a claimant’s residual functioaphcity is a
medical question.”Lauer v. Apfel, 245 F.3d 700, 704 (8th Cir. 2001). Thus, although the ALJ
bears the primary responsibility for detennig a claimant's RFC, there must be “some
medical evidence” to support the ALJ’'s determinatidéchelberger v. Barnhart, 390 F.3d
584, 591;Dykes v. Apfel, 223 F.3d 865, 867 (8th Cir. 2000). The Court notes that Plaintiff
appears to place the burden of proof on the Commissioner. It is theactaihowever, who
bears the burden of proving her physical restrictions and/or redighuaional capacity. See
Geoff v. Barnhart, 421 F.3d 785 (8th Cir. 2005).

The record provides substantial evidence to support the ALJ's RFC that Plaintiff ca
perform less than a full range of sedentary, unskilled work. The ALJ performedoaghor
review of Plaintiffs medicalrecords and determined, after recording her complaant
diagnoses, that Plaintiff was under multiple severe impairments: berry ameurgtatus

postoperative; headaches; epileéhdyypertension; and obesity. T. 34. He specifically found

2 The records do not show that Plaintiff was ever tested for or diagymogeEpilepsy, but she did suffer from two
reported seizures related to aneurysms.

10



that hepatis C, high cholesterol, depression and mood swings were not severe impairments. T.
34-35.

Plaintiff completed her treatment for hepatitis C in June of 2007, at which timgashe
described by staff at Community Clinic at St. Francis House as “feelilg We 405. As the
ALJ pointed out, subsequent laboratory testing produced normal liver function rasdlts
Plaintiff submitted no evidence that hepatitis C imposed any limitations on her abilityko wo
T. 458, 35.

Plaintiff testified that shénas high cholesterol, bas the ALJ pointed oushe never
sought treatment for it and presented no evidence that high cholesterol imposed tatigrisni
on her ability to work. T. 35.

The records indicate that Plaintiff was treated for depressioarandty on an outpatient
basis. She testified that she suffered from mood swings, “where I'm angmnionge and
happy-golucky the next. And when | get in the angry moods, | don’t care what | say to people.
I’'m not a very nice person.” T. 19The ALJ pointed out that Plaintiff never sought professional
mental health treatment and was not hospitalized for any mental symptoms. T. 35. Her
treatment included conservative doses of Prozac daily, later replacedmniitiiptyline at night
and eventuayl supplemented with Wellbutrin, and the record shows that she took her medication
regularly and reported no side effects. T. 429. The ALJ went on to evaluate Plaaiigftjed
mental impairmentgaccording to the psychiatric review technique, ultimatiEyermining that
Plaintiff's medically determinable impairments of depression and gmteehot cause more than
a minimal limitation in her ability to perform basic mental work activities. T3@5 Using the
four functional areas set out in the disability regulations for evaluating mestatieis and in

section 12.0(C) of the Listing of Impairments (20 CFR, Part 404, Subpart P, Appendix 1), the

11



ALJ determined that Plaintiff has no more than mild limitagiam the functional area of
activities of daily living. Specifically, he noted that Plaintifported to the Social Security
Administration that she cares for her children, has no problem with personal ca@epre
complete meals daily, does laundry and house cleaning, drives a car, goes outchkhma in
stores for food and personal needs. T. 35;113. Plaintiff testified that she spends her time
sitting or sleeping and that her children take care of themselves. T. 17.

The ALJ found that Plaintiff had no limitations in the functiorsaka of social
functioning. T. 35. She reported to the SSA that, while she had no hobbies or interests besides
reading, she spends time with others talking on the phone or at her house daily and has no
problems getting along with family, friends, neighbors or others. T-1240 The ALJ noted
that at the time of the hearing, Plaintiff was engaged to be mérried

The ALJ found that Plaintiff has no more than mild limitations in the functionalarea
concentration, persistence or pace. T. 36. Plaintiff reported to the SSAdhatable to pay
bills, count change, handle a savings account, use a checkbook/ardees; pay attention for
as long as she needs to, finish what shessfattow written and spoken instructions and handle
changes in routine. T. 36, 1-442. Plaintiff reported that she does not handle stress well and
gets lost driving sometimes. 36.

Finally, the ALJ found that Plaintiff had experienced no episodes of decompensation of
extended duration. T. 36. Having found no more than “mild” limitations in any of thehfiest t
functional areas and no episodes of decompensation, the ALJ lieurpression and anxiety

to be nonsevere.ld. This decision is supported by substantial evidence.

® Plaintiff has since married her fiancé and changed her name from “Motkitktand.” All of Plaintiff's medical
records and SSA filings are under the name “Moon.”
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With respect to the impairments the ALJ did find to be severe, the s&parately
discussed Plaintiff's impairments and subjective complaints, stdieighe considered “all
symptoms and the extent to which [they] can reasonably be accepted aseobngist the
objective medical evidence and other evidence, based on the requirements of 20 CFR 404.1529
and 416.929 and SSRs -86 and 96/p.” T.37. He drther stated that after “careful
consideration of the evidence,” he found that Plaintiff's medically determinaigairments
could reasonably be expected to cause the alleged symptoms. T. 39.

As part of the determination of RFC, after reviewing the medical records, lthe A
determined that Plaintiff's medically determinable impairments could reagopal@xpected to
produce her alleged symptoms, but that her statements concerning the inpensisyence and
limiting effects of these symptoms were not entirely credible. T. 37. lAhmday not disregard
a claimant’s subjective complaints solely because the objective medical evidesceotidully
support them.See Polaski v. Heckler, 739 F.2d 1320, 1332 (8th Cir. 1984). The ALJ is required
to take into account the following factors in evaluating the credibility of a claisnsubjective
complaints: (1) the claimant’s daily activities; (2) the duration, frequenay,irgensity of the
pain; (3) dosage, effectiveness, and side effects of medication; (4) precipitatinggrasgiading
factors; and (5) functional restrictions.See Id. The ALJ must make express credibility
determinations and set forth the inconsistencies in the record wauge dhim to reject the
plaintiff's complaints. Masterson v. Barnhart, 363 F.3d 731, 738 (8th Cir. 2004). However, the
ALJ need not explicitly discuss each Polaski fact@rongson v. Barnhart, 361 F.3d 1066, 1072
(8th Cir. 2004). The ALJ only need acknowledge and consider those factors before discounting
a claimant’s subjective complaintsd. The issue is not whether Plaintiff suffers from any pain,

but whether her pain is so disabling as to prevent the performance of any type of work.

13



McGinnisv. Chater, 74 F.3d 873, 874 (8th Cir. 1996). Polaski, the Eighth Circuit set forth the
following pain standard:

The adjudicator may not disregard a claimant’'s subjective complaints solely

because the objective medical evidence does not fully support fHeenabsence

of an objective medical basis which supports the degree of severity of subjective

complaints alleged is just one factor to be considered in evaluating the cnedibilit

of the testimony and complaints. 739 F.2d at 1322.

Questions of credibility are the province of the ALJ as trier of fact in teeifistance.
Chamberlain v. Shalala, 47 F.3d 1489, 1493 (8th Cir. 1995). The ALJ need not discuss every
Polaski factor if he discredits Plaintiff's credibility and gives goeghson for doing so. If the
ALJ gives good reasons for finding Plaintiff not credible, then the court should defes to hi
judgment when every factor is not explicitly discuss@dinahoo v. Apfel, 241 F.3d 1033, 1038
(8th Cir. 2001).

The ALJ recognizedhe prevailing legal standard in considering Plaintiff's subjective
complaints; specifically, the ALJ cited Social Security Rule7p6and took into account the
Polaski factors. T. 3739. The ALJ’s credibility analysis was proper. He made express
credidlity findings and gave multiple valid reasons for discrediting Plaintiff's suivec
complaints.

Plaintiff testifiedthat she suffers from frequent, disabling headaches. -I615 The
ALJ noted thatwo of Plaintiff's aneurysms were successfullyated; CT images have shown on
several occasions that the two coil procedures worked and that the thiedtesh aneurysm was
being monitored for change. T. 38. Following the coil procedures, Plaintiff reportet) ha
minimal difficulties with headaclse (August, 2008), much less intense headaches (October,

2008) and less frequent and severe headaches (January, 2009). T. 419, 420Th2ALJI

pointed out that Plaintiff is on relatively mild medications for headache; only \Wherofen

14



does not work does she take Darvocet. T. 38. Dr. Routsong’s notes indicate that Riasntiff
neurologically doing well. T. 419. Plaintiff also complains of numbness and a feéltpms

and needles.” T. 2920. Ultrasound of her right groin showed no evidence of a pseudoaneurysm
and all physical examinations have revealed normal cranial nerves, lower gxtnensicle
strength and tone, reflexes, coordination, gate and station. T. 38-39.

Plaintiff suffered two events described by her fiancé, father and mothsziagres.” T.
128-133. As the ALJ points, ouBlaintiff has had no seizures since February, 2008. T. 38. In
addition, she is no longer taking seizure prevention medication.

Plaintiff testified that her doctors were “really concerned” about her highl ljoessure,
yet they were not concerned enough to put her on additional medication for hypertensién. T
Just one month before the ALJ hearing, Dr. Wilson charted thatlbed pressure was
controlled on the current regimen of Lisinopril. T. 43L.animpairment can be controlled by
treatment or medication, it cannot be considered disabliBgdivn v. Barnhart, 390 F.3d 535,

540 (8th Cir. 2004), quotinBoth v. Shalala, 45 F.3d 279, 282 (8th Cir. 1995).

The ALJ explained that Plaintiff was reported on one occasion to have exhibited
theatrical behavior and put forth poor effort during an emergency room examind. 39, 378.

The ALJ was entitled to draw conclusiorabout Plaintiff's credibility based on these
observations Baker v. Barnhart, 457 F.3d 882, 892 (8th Cir. 200@)ting Clay v. Barnhart, 417

F.3d 922, 930 n.2 (8th Cir. 2005) (noting that psychologists’ findings that the claimant was
“malingering” on her 1Q tests cast suspicion on the claimant’s motivationgeaithitity); Jones

v. Callahan, 122 F.3d 1148, 1152 (8th Cir. 1997) (holding that a physician’s observation “of the

discrepancies in [the claimant’s] appearance in the exagmoiom and those outside when he
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did not know that he was observed” supported an ALJ’s finding that the claimant’s cumplai
were not fully credible.

It is important to note that despiBaintiff's two brain surgeries and frequent visits to
the emergacy room, no physiciarever placed any significant restrictions on Plaintiff's
activities. Following an October, 2008 cerebral angiogram, Dr. Elliott told tFiidim avoid
strenuous or energetic activity ftwo days. T. 474. After an emergency roomisit that same
month, Plaintiff was discharged with a retdcawork authorization, even though she had not
worked since the previous February. T. 504. In‘“l{@aimant’s Recent Medical Treatmént
form, Plaintiff wrote that she did not remember Dr. Routsong saying anything abahewkblee
could work. T. 168.This lack of limitations related to her symptoms or impairments diminishes
Plaintiff's credibility in her claim that she is disabled.

Review of the ALJ’s decision, in light of the entire administrative record, shows tha
there were inconsistencies between Plaintiff's allegations of pain and ttenesias a whole.
Buckner v. Astrue, 646 F.3d 549 (8th Cir. 2011). As a result, the ALJ did not err in evaluating
Plaintiff's credibility.

In this case, the ALJ did not find that Plaintiff's impairments had no effect on hity abil
to work. Instead, he concluded, based on the medical records and testimony, thét ¢elaidtif
only perform unskilledsedentary work For theabovereasons, the coufinds that the ALJ’s
treatment of Plaintiff's subjective complaints conforms to the requiremen®olatki. The
ALJ’s findings are supported by substantial evidence on the record as a whole.

Plaintiff alleges that the ALJ erred in rejecting the August 2009, opinion of Dr.

Routsong Pl.’s Br. at 12. On the day of Plaintiff's hearing with the ALJ, Dr. Routsong
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completed a physical residual functional capacity questiorfnaife 532536. Dr. Routsong
opined that she could walk two city blocks with@ast or severe pain, sit for ten minutes at

time before needing to get up and stand for fifteen minutes before needing to sit dowk or wal
around. He indicated she could sit and stand/walk about two hours total in an eight hour work
day and must walk for five minutes every five minutes. He checked that she wodld jode

that permits shifting positions at will and would need to take unscheduled breaks. T. 534.

The amount of weight given to a medical opinion is to be governed by a number of
factors including the examining relationship, the treatment relainsbonsistency,
specializatiorand other factors. Generally, more weight is given opinions of sources who have
treated a claimant, and to those who are treating sources. 20 C.F.R. § 15h&(d@¢gulations
provide that the longer and more frequent the contact between the treating $eugceater the
weight will be given the opinions. “When the treating source has seen you a numbersof time
and long enough to have obtained a lardinal picture of your impairment, we will give the
source's opinion more weight than we would give it if it were from a nontreatingesblat. at
(d)(2)(i). A treating source's opinion is to be given controlling weight whesestpported by
acceptéle clinical and laboratory diagnostic techniques and where it is not inconsistient
other substantial evidence in the recddd.at (d)(2). Where controlling weight is not given to a
treating source's opinion, it is weighed according to the factoraemted aboved.

While Dr. Routsong did treat Plaintiff several times between February, 2008 and August,
2009,the ALJ found his opinion to be inconsistent with the evidence of record and “too extreme

to be accurate.” T. 39. An ALJ may discount or even disregard the opinion of a treating

* The administrative record was held open until August 28, 2009, in order ta@@sgigned copy of Dr.
Routsong’s RFC questionnaire to Judge Starr. T. 13, 529.
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physician where a treating physician renders inconsistent opinions thatimeléne credibility
of such opinionsPerkinsv. Astrue, 648 F.3d 892 (8th Cir. 2011).

In his treatment notes, Dr. Routsong recordet Rtentiff was having a good therapeutic
response to her change in medicatiandwas doing newlogically well. T. 420, 421. Other
than high blood pressure (130/90 on October 4, 2008, October 31, 2008 and January)14, 2009
Dr. Routsong never mentioned abnormal or concerning physyoabtoms yet in his RFC he
determined that Plaintiff was significantly limited in her ability to walk, sit stachd. A nurse’s
note on the RFC reads that according to the last dictation notes of Dr. Routsarigntledho
restrictionson Plaintiff’'s mobility. T. 536. The RFCstates that Plaintiff “can tolerate some
stress but has underlying anxiety/depression which could exacerbate synmptated to
disability.” T. 533. This statemendlirectly conflicts with his earlier findings that Amitriptyline
was helping with Plaintiff's stress, that they discussed the “multiple good effdets of
Amitriptyline) and that Plaintiff was alert and cheerful.T. 419, 420, 421. Dr. Routsong’s
records are devoid of any medical findings to support the extreme limitations he notesl in hi
RFC. The Regulations and Eight Circuit precedent clearly require that a medical opinion be
well-supportedy medical evidence to be entitled to substantial or comgpWeight. Martise v.

Astrue, 641 F.3d 909 (8th Cir. 2011); 20 C.F.R. 8§ 404.1527(d)(3)A treating physician’s
opinion does not automatically control, since the record must be evaluated as aRehdles at
892.

The ALJ gave some weight to the opinions of the state agency medical consultants and
determined them to be reasonable based on the evidence available to them &. thE &®.
Based on Plaintiff's testimony at her hearing and her subjective claim&lfhactually placed

more limitations on Plaintiff's functional capacity than the consultantsidid.
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Opinions that a claimant is “disabled” or “unable to work” concern issues reserved to the
Commissioner and are not the type of opinions which receive controlling weigissen v.
Astrue, 612 F.3d 1011 (8th Cir. 201@llis v. Barnhart, 392 F.3d 988, 994 (8th Cir. 2005); see
also S.S.R. 96p (July 2, 1996) (giving such opinions controlling weight would “in effect,
confer upon the treating source thehawity to make” disability determinations).

The ALJ did not err in assigning little weight @r. Routsong’s residual functional
capacity conclusions

The ALJ has a duty to fully and fairly develop the rec&s Frankl v. Shalala, 47 F.3d
935, 938 (8th Cir. 1995Freeman v. Apfel, 208 F.3d 687, 692 (8th Cir. 2000). This can be done
by recontacting medical sources and by ordering additional consultative examg)atf
necessary. See 20 C.F.R. 8§ 404.1512. The ALJ's duty todndlyfairly develop the record is
independent of Plaintiff's burden to press her ceessen v. Astrue, 612 F.3d 1011, 1016 (8th
Cir. 2010). However, the ALJ is not required to function as Plaintiff's substituteedphasonly
to develop a reasonably complete rec@ek Shannon v. Chater, 54 F.3d 484, 488 (8th Cir.
1995)("reversal due to failure to develop the record is only warranted where sua@hiailafair
or prejudicial”).

In developing the record, the Commissioner is required to obtain additmedical
examinations and/or testing only if the record does not provide sufficient medidance to
determine whether the claimant is disablefee Barrett v. Shalala, 38 F.3d 1019 (8th Cir.
1994)(citing, in part, 20 C.F.R. 404.1519a(bee also Dozier v. Heckler, 754 F.2d 274(8th Cir.
1985)(reversible error not to order consultative examination when such evaluaismessary to
make informed decision). 20 C.F.R. 404.1519a(b) identifies several instances in which

additional medical examinatns and/or testingre warranted. They include the following: (1)
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where the additional evidence needed is not contained in the records of thenttamedical
sources; or (2) where a conflict, inconsistency, ambiguity or insufficiency iavidence mst
be resolved and the Commissioner is unable to do so dyntecting the medical sources.

In this case the ALJ had available to him reports of treating professmwiafy back to
2007, including clinic visits, neurological consultaticersd followups, and emergency room
treatment. The ALJ also had the opinions of two state agency medical sfsdiamtiff's
written statements to the Social Security Administration and her testimony fronedhad

The Court finds the ALJ satisfied his duty to fully and fairly develop the recohdsimiatter.

B. Substantial Evidence Supports the ALJ's Determindon That Plaintiff Can

Perform Other Work That Exists in Significant Numbers in the National

Economy.

After finding that Plaintiff was unable to perform her past relewaork, the ALJ
properly relied on vocational expert testimony to determine whetherti#fl can perform other
work available in the nationalconomy. T. 82See20C.F.R. 88 404.1566(¢e), 416.966(e)

(In determining disability, the Agency may use vocational expertntesly to determine
whether a claimant can perform other occupations). The ALJ abkedotational expert the
following hypothetical question:

Please assume a hypothetigaérson younger individual with high school

education and the same work history as the claimant. This person can

occasionally lift/carry 10 pounds and frequently less. She can sit for 6 hours and
can stand/walk for 2 hours, she can occasionally balance, crawl, kneel, stoop and

crouch and climb stairs and ramps. She cannot climb ladders or scaffolds and
must avoid hazards such as unprotected heights and moving machinery. T. 172.

The Vocational Expert responded that the hypothetical individual waeddble to work

in three sedentaryccupations:Production Workerof which there aré49 jobs inrArkansas and
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24,231 in theJ.S; Machine Tenderof which there are 225 jobs Arkansas and 45,091 in the
U.S; andHand Packer, of which there @25 jobs inArkansas an82,359 in théJ.S. T. 173.

The ALJ then proposed a second hypothetical question:

Please change the limitations as follows: this person cannot stoop, crouch, kneel,

crawl or climb. Unpredictable headache pain would require unscheduled and

frequent rest periods. She can lift only a few pounds and cannot productively sit,
stand and walk sufficiently long to complete an 8 hour day on a sustained basis.

T.174.

The Vocational Expert testified that the unskilled labor mad@ts not lend itself to
frequent rest periods and that there are no jobs at the sedentary level aliqveirspn to sit for
brief periods only. T. 174.

The first hypothetical question posed by the ALJ in this case incorporatédoédahe
impairmentsthat the ALJ found to be credible, and excluded those impairments that were
discredited or that were not supported by the evidence pres@seatiscussedupra). The
Eighth Circuit has held that “an ALJ may omit alleged impairments feo hypothetical
guestion posed to a vocational expert when ‘[t]here is no medicane@deat these conditions
impose any restrictions on [the claimant’s] functional capabilities;“when the record does
not support the claimant’s contention that his impairments ‘significaestricted his ability to
perform gainful employment.”Owen v. Astrue, 551 F.3d 792, 80802 (8th Cir. 2008)(quoting
Haynes v. Shalala, 26 F.3d 812, 8158th Cir. 1994). Accordingly, the ALJ's determination

that Plaintiff could still perform work that exists in significant numsbi@ the national economy

is supported by substantial evidence.

V. Conclusion
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Having carefully reviewed the record, the erglgned finds that substantial evidence
supports the ALJ's determinations at each step of the disabilityaghoal process, and thus the
decision should be affirmed. Accordingly, Plaintiffs complaihbsld be dismissed with
prejudice.

ENTERED this30th day ofSeptember2011.

/S/ (./’- ///U/'//'//’.J//ﬂj

HON. JAMES R. MARSCHEWSKI
CHIEF U.S. MAGISTRATE JUDGE
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