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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION
TRACEY LYNN HAMILTON PLAINTIFF
V. NO. 13-5215
CAROLYN W. COLVIN,
Acting Commissioner of the Social Security Administration DEFENDANT

MEMORANDUM OPINION

Plaintiff, Tracey Lynn Hamilton, brings ihaction pursuant to 42 U.S.C. § 405(g),
seeking judicial review of aattision of the Commissioner of the Social Security Administratio
(Commissioner) denying her claim for a periodd@fability and disability insurance benefits
(DIB) under the provisions of Title of the Social Security Act (&t). In this judicial review,
the Court must determine whether there is sult&l evidence in the administrative record to
support the Commissioner’s decision. 82dJ.S.C. § 405(Q).

l. Procedural Background:

Plaintiff protectively filed her currenpplication for DIB on June 17, 2010, alleging an

inability to work since December 1, 2006, due to back problems, depression, insomnia, ar

migraines. (Tr. 131-132, 149, 153). An administrative hearing was held on April 25, 2012, a|

which Plaintiff appeared with counsel and testified. (Tr. 38-81).

By written decision dated June 29, 2012, the ALJ found that during the relevant time

period, Plaintiff had the following severe impagnts - degenerative disc disease/degenerative

joint disease of the lumbar spine and majqrdssion. (Tr. 26). However, after reviewing all

of the evidence presented, the ALJ determinecRlaantiff's impairments did not meet or equal

pCc. 11

d

|

Dockets.JustieF.com


http://dockets.justia.com/docket/arkansas/arwdce/5:2013cv05215/43020/
http://docs.justia.com/cases/federal/district-courts/arkansas/arwdce/5:2013cv05215/43020/11/
http://dockets.justia.com/

AOT2A
(Rev. 8/82)

the level of severity of any impairment listecthe Listing of Impairments found in Appendix
I, Subpart P, Regulation No. 4. (Tr. 27). TAEJ found that Plaintiffretained the residual
functional capacity (RFC) to:
perform light work as defined in 20 CFR 404.1567(b) except she was
able to only occasionally climb ramps and stairs, balance, stoop, kneel,
crouch, and crawl. She was unable to climb ladders, ropes, or scaffolds
and had to avoid concentrated exposure to hazards including no driving
as part of work. The claimant was further limited to work where
interpersonal contact is incidentalthe work performed, the complexity
of tasks is learned and performed by rote, with few variables and use of
little judgment, and theupervision required was simple, direct, and
concrete.
(Tr. 28). With the help of the vocational exp€VE), the ALJ determined that during the
relevant time period, Plaintiff was unable to paeri@ny past relevant work, but there were other
jobs Plaintiff would be able to perform, suehhousekeeper, routing clerk/mail sorter; assembly
worker/production worker, e.g. compact assembled;a machine operator, e.g. zipper trimmer
machine operator. (Tr. 32-34).

Plaintiff then requested a review of thearing decision by the Appeals Council, which
denied that request on August 1, 2013. (Tr. 3-8hs8quently, Plaintiff filed this action. (Doc.
1). This case is before the undersigned pursigatiite consent of the parties. (Doc. 5). Both
parties have filed appeal briefs, and the case is now ready for decision. (Docs. 9, 10).

The Court has reviewed the entire transciijpte complete set of facts and arguments
are presented in the parties’ briefs, and are repeated here only to the extent necessary.
Il. Applicable Law:

This Court’s role is to determine whet the Commissioner’s findings are supported by

substantial evidence on the recasda whole,_ Ramirez v. Barna@92 F. 3d 576, 583 {(&Cir.
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2002). Substantial evidence is less than pgrderance but it is enough that a reasonable mind
would find it adequate to support the Comnussir’s decision. The ALJ’'s decision must be

affirmed if the record contains substah&sidence to support it. Edwards v. Barna&t4 F.

3d 964, 966 (8Cir. 2003). As long as there is sulndial evidence in the record that supports
the Commissioner’s decision, the Court may nee¢rse it simply because substantial evidence

exists in the record that would have suppodaedntrary outcome, or because the Court would

have decided the case differently. Haley v. MassaR&8 F.3d 742, 747 {8Cir. 2001). In
other words, if after reviewintpe record, it is possible to draw two inconsistent positions from
the evidence and one of those positions represiaattndings of the ALJ, the decision of the

ALJ must be affirmed._Young v. Apfe221 F. 3d 1065, 1068 {&ir. 2000).

Itis well established that a claimant for Social Security disability benefits has the burder
of proving her disability by establishing a physicahwntal disability that has lasted at least
one year and that prevents her from engaging in any substantial gainful activity. Pearsall
Massanari 274 F. 3d 1211, 1217 %8Cir. 2001); seealso 42 U.S.C. §8423(d)(1)(A),
1382c(a)(3)(A). The Act defines “physical or mantmpairment” as “an impairment that results
from anatomical, physiological, or psychological abnormalities which are demonstrable by
medically acceptable clinical and laboratory diagnostic techniques.” 42 U.S.C. §8423(d)(3
1382(3)(D). A Plaintiff must showhat her disability, not simply her impairment, has lasted for
at least twelve consecutive months.

The Commissioner’s regulations require her to apply a five-step sequential evaluatiof
process to each claim for disability benefitswhgther the claimant had engaged in substantial

gainful activity since filing her claim; (2) whatr the claimant had a severe physical and/or
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mental impairment or combination of impairments; (3) whether the impairment(s) met or
equaled animpairment in the listings; (4) whether the impairment(s) prevented the claimant frof
doing past relevant work; and (5) whether the claimant was able to perform other work in th
national economy given her age, education, and experienc0%2€.R. 8416.920. Only if

the final stage is reached does the fact findesitler the Plaintiff's age, education, and work

experience in light of her residual functional capacity. Ne€oy v. Schweike683 F.2d 1138,

1141-42 (8 Cir. 1982); 20 C.F.R. §416.920.
lll.  Discussion:

Plaintiff raises the following issues on appeal: 1) The ALJ erred in not finding that
Plaintiff’'s degenerative disc disease medically equaled Listing 1.04A; 2) The ALJ erred in
discounting Plaintiff's subjective complaints; Bj)e ALJ erred in not considering Plaintiff's
obesity to be a severe impairment; andTAg ALJ’s opinion is not based on substantial
evidence. (Doc. 9).

A. Whether Plaintiff's Degenerative Disc Disease Equaled Listing 1.04A:

Plaintiff argues that the MRI of Plaiffts spine revealed a disc herniation with
significant nerve impingement, which has led t@aro-anatomic distribution of pain with pain
going to the right buttocks and down the right legsriction in the motion of the lumbar spine
on two occasions, numbness in the left foot, adbssflexes bilaterally from the normal reflex
of plus two, and a positive straight leg raise anldit. Plaintiff concedes that the only missing
requirement is muscle weakness, and arguastiie ALJ should have found that Plaintiff’s
degenerative disc disease medically equaled Listing 1.04A.

“The claimant has the burden of proving thstimpairment meets or equals a listing.”

D
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Johnson v. Barnhar890 F.3d 1067, 1070{&Cir. 2004). “To meet a listing, an impairment

must meet all of the listing’s specified criteria.”. [d o establish equivalency, a claimant ‘must
present medical findings equal in severityatbthe criteria for the onenost similar listed

impairment.” Carlson v. Astryes04 F.3d 589, 594 {8Cir. 2010), quoting from Sullivan v.

Zebley 493 U.S. 521, 531 (1990). “[W]hen determopmedical equivalency, an impairment
can be considered alone or in combination with other impairments.” Ca8&6i.3d at 595.
In order to meet Listing 1.04A, Plaintiff must meet the following criteria:

1.04 Disorders of the spine (e.g., herniated nucleus pulposus, spinal
arachnoiditis, spinal stenosis, osteoarthritis, degenerative disc disease,
facet arthritis, vertebral fracture) stdting in compromise of a nerve root
(including the cauda equina) or the spinal cord.

With:

A. Evidence of nerve root comm®&on characterized by neuro-anatomic
distribution of pain, limitation of mton of the spine, motor loss (atrophy

with associated muscle weakness or muscle weakness) accompanied by
sensory or reflex loss and, if there is involvement of the lower back,
positive straight-leg raising test (sitting and supine);...

20 C.F.R. pt. 404, subpt. P, app. 1, § 1.04
In the present case, the impression oMid that was completed on Plaintiff's lumbar
spine on May 4, 2010, was as follows:

1. Mild intarvertebral disc diseasat L4-L5 with mild reduction of
vertical disc space height. At this level, a moderate to large central and
left lateral disc herniation is identified which partially fills the left
anterolateral recess resulting in moderate to severe central and left lateral
recess stenosis and left neural fonaal encroachment. A portion of the
disc herniation inferiorly extruded bobt sequestered. There is probable
compromise of the left L5 nerve raatthe left lateral recess and left L4
nerve root in the left neural forameThe right neural foramen is patent.

2. Small left lateral disc protrusion at L3-L4 resulting in mild left lateral
recess stenosis and left neural foramhencroachment. The left L4 nerve
root is slightly displaced posteriorig the left lateral recess with mild
left neural foraminal encroachment at this level.

-5-
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3. The remainder of the examination is unremarkable.

Note: A transitional vertebrae may be present. Please refer to the films

for the method in which the lumbar segments were labeled. Thoracic and

lumbar spine evaluation with accurate rib counting may be required.
(Tr. 251).

As indicated by Defendant, there is no evitkethat Plaintiff’'s back disorder affected
either the cauda equina or the spinal cord. In addition, on May 26, 2010, a nurse practitioner
Mercy Physicians Plaza reported that Plaintéiéremities were normal, atraumatic, there was
no cyanosis or edema, Plaintiff moved all ertities equally, and there was normal strength and
normal tone. (Tr. 359). On March 7, 2011, Dr. Kenneth M. Poemoceah conducted a Gener
Physical Examination, and found there was normal range of motion in her extremities and spin

there was no muscle weakness or musaiephy, her gait and coordination were normal,

Plaintiff was able to perform all limb funotis, and had 100% normal grip in both hands. (Tr.

258-259). An x-ray of her lumbar spine showed postoperative changes from her radical

hysterectomy, minimal degenerative changa®weted, and good joint space preservation was
noted. (Tr. 260). Dr. Poemoceah found Plaintiff suffered from no limitations. (Tr. 260).

On March 14, 2011, a Physical RFC Assessment was completed by non-examinin
consultant, Dr. Ronald Davilr. 263-270). Dr. Davis concludehat Plaintiff was capable of

performing medium work with certain limitationidr. Davis noted that Plaintiff had no record

at

o

of pain seeking behavior, aggressive pain management, ESI therapy, physical therapy, or other

intervention for back pain, and that owing to Plaintiff’'s lumbar spine issues, along with
longitudinal evidence of treatment sought ginaen, the medical records would support a RFC
of medium work with postural limitations. (Tr. 264-270). This conclusion was affirmed by Dr.

Bill F. Payne on August 30, 2011. (Tr. 278).

-6-
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On October 14, 2011, a nurse practitioner examined Plaintiff and found painful point
tenderness to Plaintiff’s left lumbar spine/hip area and reduced lumbar spine range of motid
was noted. (Tr. 363). Her right and left legrev@ot tender to palpation, and no abnormalities
were noted. Plaintiff's stability, strengthdtone of legs were normal. (Tr. 363).

Based upon the foregoing, it is clear that Plaintiff has failed to meet her burden of
showing her lumbar spine issues met or eqlallthe requirements of Listing 1.04A, and there
is substantial evidence to support the ALJ’s fngdihat Plaintiff's spine disorder did not meet
or medically equal a listing.

B. Credibility Analysis:

Plaintiff argues that the ALJ found that Iseibjective complaints were not supported by
the objective medical evidence, but that the figdiof the MRI and of varying physical exams
confirm that Plaintiff's medicatondition was severe. Therefore, disabling pain was consistent
with central spinal stenosis and multilevel degenerative disc disease. In addition, Plaintiff argug
that the ALJ erred by not giving sufficient weight to her cousin’s statements.

The ALJ was required to consider all the evidence relating to Plaintiff's subjective
complaints including evidence presented by third parties that relates to: (1) Plaintiff's daily
activities; (2) the duration, frequency, and intensity of her pain; (3) precipitating and aggravatin
factors; (4) dosage, effectiveness, and sffects of her medication; and (5) functional

restrictions._Se®olaski v. Heckler739 F.2d 1320, 1322{&ir. 1984). While an ALJ may

not discount a claimant’s subjective complaints solely because the medical evidence fails 1
support them, an ALJ may discount those complaints where inconsistencies appear in the rec(

as a whole._ld.As the Eighth Circuit has observed, “Qouchstone is that [a claimant’s]

$S
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credibility is primarily a matter for the ALJ to decide.” Edwards v. BarnBaa F.3d 964, 966

(8" Cir. 2003).

In this case, the ALJ found that Plaintiff’'s medically determinable impairments could
reasonably be expected to cause the allegedteymspbut that Plaintiff's statements concerning
the intensity, persistence and limiting effectshaf symptoms were not credible. (Tr. 30). The
ALJ discussed Plaintiff's daily activities, finding that she had mild restriction in that area. The
ALJ noted that Plaintiff was able to takeeaf her personal needs, cook, clean, and do laundry,
but was limited in how long she could stand and needed help with any lifting, vacuuming
bending, bathing the dog, and all outside work and repairs. (Tr. 29). The ALJ also noted th:
Plaintiff was able to drive, shop, handle heafices, and spend time with family and friends.
(Tr. 29). Plaintiff also indicated she shopped et to the hair salon on a regular basis. (Tr.
183).

The ALJ also discussed the fact thahaligh Plaintiff complained of depression, in
2007, she was not seen again until October of 2008, when she reported severe depression
suicidal ideation. He reported that Plaintifflicated that she had stopped her anti-depressant
because it was ineffective and she did not come back for re-evaluation in January 2008
requested. (Tr. 30). The ALJ also pointed oat Blaintiff was advisgto quit smoking, was put
on anti-depressants, and was shown exercisé¢gefdack and legs, and that poor compliance
was discussed and the importance of follow upsagas emphasized. (Tr. 30). Plaintiff reported
that she had not done the exercises, andeguiestly reported that her depression was much
improved on increased medication dosage. The ALJ reported that by April 2009, Plaintiff

reported she felt “good” on current medications and was sleeping well. (Tr. 30). It is alsg

at
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noteworthy that other than the general physical examination performed by Dr. Poemoceah ¢
March 7, 2011, Plaintiff was not seen for physical impairments until October 14, 2011, when
she presented herself to a nurse practitioner fduation of back pain. (T360). Plaintiff was
subsequently seen in October, November, and December of 2011 for bladder and kidné
problems. (Tr. 350, 352, 353).

The ALJ addressed the opinion of Kathelieann Hamilton, Plaintiff’'s cousin, noting
that she basically supported Plaintiff's allegations about her limitations, but added little new
evidence to the determination of Plaintiff'sdbility. (Tr. 32). He considered her opinion, and
stated that it could not be considered that disinterested third party whose statements would
not tend to be colored by affection for Pl#finand a natural tendency to agree with her
subjective complaints (Tr. 32). The ALJ alswuihd that Ms. Hamilton’s report, like Plaintiff's
statements, was not supported by the objective medical evidence. (Tr. 32).

The Court finds that the ALJ properlormsidered the evidence and that there is
substantial evidence to support the ALJ’s credibility findings.

C. Whether Plaintiff's Obesity was Severe Impairment

Plaintiff argues that she weighed 185 pound3ctober of 2011 and reported her height
as being 5 feet and 3 inches, which she aguneans that she had a BMI of 32.8 at the time.
Therefore, according to Plaintiff, she qualifeessobese, and the ALJ did not explain why it was
not considered a severe impairment.

An impairment or combination of impairments is not severe when medical and othel

evidence establish only a slight abnormality or a combination of slight abnormalities that woulg

have no more than a minimal effect onaaividual's ability to work. 20 C.F.R. § § 404.1521,

n
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416.921. The Supreme Court has adopted a “demsrstandard” with regard to the severity

standard._Hudson v. Bowe#i70 F.2d 1392, 1395 (&Cri. 1989).

The Court first notes that Plaintiff did not Igiesity as an impairment in her application,

which is significant._Dunahoo v. Apfe?41 F.3d 1033, 1039{&ir. 2001). In addition, there

is no indication in the records that establish that obesity caused Plaintiff additional functiong
limitations. There is no indication that Plaffi§ physicians ever stated that she had any
limitations due to obesity. Finally, the ALJ’'s RRassessment included limitations that Plaintiff
could occasionally climb ramps and stairs, bedastoop, kneel, crouch, and crawl, and that she
was unable to climb ladders, ropes, or scaffoldherefore, the RFC provided for any limitations
that may have related to obesity.

Based upon the foregoing, the Court finds there is substantial evidence to support th
ALJ’s findings regarding severe impairmentsdahat Plaintiff did not present evidence that
require other findings.

D. Whether the ALJ’s Opinion is Based on Substantial Evidence

Plaintiff argues that the ALJ claimed torssider the Listings under 1.00 in conclusory
fashion, but did not explain how he did so, gngn the state of the evidence, no reasonable
mind could conclude that the ALJ’s decisiorsigpported by evidence adequate to support the
conclusion that Plaintiff’'s impairment did noieet or medically equal Listing 1.04. Plaintiff is
basically arguing his first point on appeal, whibe Court already considered and addressed
above. In addition, “[tlhere is no error whenAln] fails to explain why an impairment does
not equal one of the listed impairments as long as the overall conclusion is supported by tf

record.” Boettcher v. Astryé52 F.3d 860, 863 {SCir. 2011);_sedogart v. Colvin No. 12-
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5207, 2013 WL 5937041 at *1 (W.D. Ark., Nov.&)13). Based upon the foregoing, as well
as for those reasons given in Defendant’s welkstatief, the Court finds there is substantial
evidence in the record as a whole to support the ALJ’s decision.

IV.  Conclusion:

Accordingly, having carefully reviewed thiecord, the undersigned finds substantial
evidence supporting the ALJ’s decision denying Rtentiff benefits, and thus the decision
should be affirmed. The undersigned further finds that the Plaintiff's Complaint should be
dismissed with prejudice.

IT IS SO ORDERED this 24day of November, 2014.

L/ Evin L. Sotter

HONORABLE ERIN L. SETTER
UNITED STATES MAGISTRATE JUDGE
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