Hawkins v. Sdlcial Security Administration Commissioner Dpc. 13

IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION
MARY HAWKINS PLAINTIFF
V. NO. 145130
CAROLYN W. COLVIN,
Acting Commissioner of the Social Security Administration DEFENDANT

MEMORANDUM OPINION

Plaintiff, Mary Hawkins, brings this action pursuant to 42 U.$405(g), seeking
judicial review of the final decision of the Commissioner of the Social Security
Administration (Commissiong denying her claims for a period of disability and disability
insurance benefits (DIB) and supplemental security income (SSI) under theigevof
Titles 1l an XVI of the Social Security Act (Act). In this judicial revietie Court must

determine whther there is substantial evidence in the administrative record to support thg

1%

Commissioner’s decisionSee42 U.S.C. 8405(Q).
l. Procedural Background:

Plaintiff protectively filed her applications for DIB and SSI on October 14, 2010,
alleging disability since September 28, 2010, duedmht bearingoint injury, sleep apnea,
nephrectomy, and arthritia her neck. (Tr. 146153, 165, 171). An administrative higay
was held on May 14, 2012, at which Plaintiff appeared with counsel and testified. {Tr. 23
44),

By written decision dated July 20, 2012, the ALJ found that during the relevant time
period, Plaintiff had an impairment or combination of impairments\ieae severe status

post left ankle open reduction and internal fixation, hypertension, and degenerative digc

1

Dockets.Justip.com


https://dockets.justia.com/docket/arkansas/arwdce/5:2014cv05130/44334/
https://docs.justia.com/cases/federal/district-courts/arkansas/arwdce/5:2014cv05130/44334/13/
https://dockets.justia.com/

disease of the cervical spine. (Tr. 12). However, after reviewing all of videnee
presented, the ALJ determined that Plaintiff’'s impairments did not meet or egqueVéh of
severity of any impairment listed in the Listing of Impairments found in Apgdn&ubpart

P, Regulation No. 4. (Tr. 15). The ALJ found Plaintiff retained the residual functional
capacity RFC) to perform the full range of sedentary work as defined in 26.RC
404.1567(a) and 416.967(a). (Tr. 16). With the help of a vocational expert (VE), the ALJ
determined Plaintiff was capable of performing her past relevant work as digeistp
graphic artist and document examiner. (Tr. 17).

Plaintiff then requested a review of the hearing decision by the AppealsiCounc
which denied the request on February 19, 2014. (). 1Subsequently, Plaintiff filed this
action. (Doc. 1). This case is before the undersigned pursuant to the consergasfiéise
(Doc. 6. Both parties have filed appeal briefs, and the case is now ready for decision. (T
Docs. 9, 1.

The Court has reviewed the entire transcript. The complete set of facts and
arguments are presented in tpbarties’ briefs, and are repeated here only to the extent
necessary.

. Applicable Law:
This Court’s role is to determine whether the Commissioner’s findings are segbport

by substantial evidence on the record as a whBl@mnirezv. Barnhart, 292 F. 3d 576, 583

(8" Cir. 2002). Substantial evidence is less than a preponderance but it is enough that
reasonable mind would find it adequate to support the Commissioner’s decision. The ALJ
decision must be affirmed if the recordnéains substantial evidence to supportEdwards

v. Barnhart, 314 F. 3d 964, 966"(8ir. 2003). As long as there is substantial evidence in the




record that supports the Commissioner’'s decision, the Court may not reverse it simpl
because substanti@vidence exists in the record that would have supported a contrary|

outcome, or because the Court would have decided the case diffetéalby v. Massanari

258 F.3d 742, 747 {8Cir. 2001). In other words, if after reviewing the record, it is possible
to draw two inconsistent positions from the evidence and one of those positions represer]

the findings of the ALJ, the decision of the ALJ must be affirmed. Young v. Apfel, 221 F. 3d

1065, 1068 (8 Cir. 2000).

It is well established that a claimant for Social Security disability benefits bas th
burden of proving her disability by establishing a physical or mentabittigahat has lasted
at least one year and that prevents her from engaging in any substanfiall @getinity.

Pearsall v. Massanari274 F. 3d 1211, 1217 t?SCir. 2001); see also 42 U.S.C.

88423(d)(1)(A), 1382c(a)(3)(A). The Act defines “physical or mental impairmentaa
impairment that results from anatomical, physiological, or psychological ablittesnahich

are demonstrable by medically acceptable clinical and laboratory diagnostiactesshhi42
U.S.C. 88423(d)(3), 1382(3)(D). A Plaintiff must show that her disability, not simply her
impairment, has lasted for at least twelve consecutive months.

The Commissioner’s regulations requiex to apply a fivestep sequential evaluation
process to each claim for disability benefits: (1) whether the claimant ingabed in
substantial gainful activity since filing her claim; (2) ether the claimant had a severe
physical and/or mental impairment or combination of impairments; (3) wheheer t
impairment(s) met or equaled an impairment in the listings; (4) whether the impairment(s
prevented the claimant from doing past relevant wankt (5) whether the claimant was able

to perform other work in the national economy given her age, education, and expesieace




20 C.F.R. 8416.920. Only if the final stage is reached does the fact finder consider the
Plaintiff's age, education, and work experience in light ef RFC. See McCoy v.

Schneider683 F.2d 1138, 1141-42%&ir. 1982); 20 C.F.R. §416.920.

IIl.  Discussion:

Plaintiff raises the following issues in this matter: 1) Whether the ALJ erred in
finding Plaintiff's obesity was ot severe and in not finding Plaintiff lacked any reaching
limitations; 2) Whether the ALJ erred by failing to include manipulative and pbstur
limitations; and 3) Whether the ALJ erred in rejecting Plaintiff’'s complaint afbdirsg pain.
(Doc. 9).

On June 13, 2011, Dr. Tad Morgan conducted a General Physical Examination
wherein he reported that Plaintiff favored her left ankle and had decreasedfangtion in
her left ankle, and walked with a slight limp. (Tr. 234). Dr. Morgan ultimately coedlud
that Plaintiff would have moderate limitation in her ability to walk, stand, lift, orycéfir.

235). In his decision, the ALJ took this opinion under advisement, “but found it inconsistent
with the essentially normal physical examination,....” (Tn. 13

On June 22, 2011, neexamining consultant Dr. David Hicks completed a Physical
RFC Assessment, wherein he found Plaintiff would be able to perform ligkt lauarwould
be limited in reaching in all directiorsand limited to only occasional ovedtk reaching.
(Tr. 239). On August 14, 2011, nexamining consultant, Dr. Bill Payne, affirmed Dr.
Hicks’ opinion. (Tr. 244). In his decision, the ALJ reported that he considered the evidencg
of record as a whole and found that “state agency examiagsessment of the claimant’s
residual functional capacity is not consistent with the testimony, new medicahegidnd

findings of the undersigned Administrative Law Judge.” (Tr. 17).




On April 20, 2012, Plaintiff was seen by Dr. Stephen Hennigamfaatious disease
specialist, because Plaintiff's treating physician, Dr. Mark Bonnfatresl Plaintiff to him
after complaining of swollen knee, increased thirst, fever, rash, joint pain, heaaiadheft
ankle stiffness. (Tr. 262, 276). Dr. Henanfound Plaintiff's knee to be extremely swollen,
and she had a rash all over her face. (Tr. 276). Although her fever had subsided, her joint
pain, severe malaise and listlessness had persisted. (Tr. 276). Dr. HennigsedRtsatiff
with unspecified polyarthropathy or polyarthritis involving multiple sites and rfeve
unspecified. (Tr. 277). Dr. Hennigan believed Plaintiff's illness was suggesfi an

infection, which codd be viral, bacterial (especially endocarditis) or perhaps even
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noninfectious, such as newly developing rheumatoid arthritis or lupus. (Tr. 277). At the time
of the hearing, Dr. Hennigan was still conducting tests on Plaintiff. (Tr. 40).

On June 5, 2012, Plaintiff saw orthopedist, Dr. Carl M. Kendrick, of Ozark
Orthopaedics, complaining of both neck and lower back pain. (Tr. 291). She had a limited
range of motn of her neck and a positive Phalen’s test in her wrist. (Tr. 291). -ray X
revealed she has significant disk change at C5 and then lesser at C6. Tharétteas
subluxation of C4 on 5, but not significantly so. On the oblique views on the left side, there
was a spur that was beginning in the foramen, which was fairly small, and fPlaadi
cervical spondylosis. (Tr. 291). Dr. Kendrick explained the treatment optionsitdifila

and reported she had an ankle problem. “She cannot walk without having sigrirficéble”

\1%4

and was going to see Dr. Pleimann, another orthopedist. (Tr. 291). Dr. Kendrick wrot¢
Plaintiff a prescription for cervical rehab and for them to instruct her irtiarstay bicycle.

(Tr. 291).




On June 6, 2012Plaintiff saw Dr. Jason H. Pleimann, of Ozark Orthopaedics,
regarding her left ankle pain. (Tr. 290).n ®xamination, Plaintiff's left ankle showed mild
diffuse swelling. She had mildly limited ankle range of motion with tendernesssaihe
anterior ankle joint line, palpable dorsalis pedis pulse in the foot, grossly iigtatctduch
sensation in the dorsal and plantar foot. (Tr. 290). Dr. Pleimann diagnosed Plaihtiff wit
posttraumatic arthritis, left ankle. (Tr. 290). Plaintiff and Dr. Pleimannudssd braces,
injections, andusion, and she decided she was goinfjite with it” for now and trysome
braces off the shelf. (Tr. 290). On July 10, 2012, Dr. Kendrick saw Plaintiff, who was doing
better. (Tr. 289). He noted that Plaintiff was “unable to walk,” but they discubsed t
stationary bicycle. They also discussed some intermittent thindsefdack, including the
possible use of traction intermittently. (Tr. 289).

After discussing Plaintiff's visit to Dr. Hennigan, the ALJ reported thatalthough
Plaintiff had a slight limp on one visit, she did not consistently have ambulaticcudiéfs,
and she did not have evidence of major dysfunction of one major peripheral esaging
joint resulting in an inability to ambulate effectively. However, the Aliledato discuss
what impact Dr. Hennigan’s diagnosis of polyarthropathy or gtiyitis might have on
Plaintiff's ability to function, and further failed to discuss Plaintiff'siteigo Drs. Kendrick
and Pleimann, both orthopedic specialists. In fact, Dr. Kendrick stated in twoteepara
reports that Plaintiff “cannot walk without having significant trouble” (Tr. 2%)d “is
unable to walk.” (Tr. 289).

The Court also notes that the ALJ discounted the opinions of Dr. Morgan and Dr

Hicks and Dr. Payne, finding them to be “inconsistent with the essentially norystah




examinaion,” (Tr. 13) and “not consistent with the testimony, new medical evidence and
findings of the undersigned Administrative Law Judge.” (Tr. 17).

The Court finds this matter should be remanded to the ALJ in order to have Dr
Kendrick and/or Dr. Pleimannomplete a Physical RFC Assessment, or to have Plaintiff
submit to an examination by a physician, vatmuldcomplete a Physical RFC Assessment,
in order to determine the impact Plaintiff's more recent diagnosesetatiher disk change
at C5 and then lesser at C6, polyarthropathy or polyrarthritis, and posttraurtiatics aof
her ankle will have on her ability to function in the workplacdt is also suggested that the
ALJ present interrogatories to Dr. Hennigan, to determine what impact, ,ifPengtiff's
possible infection might have on her ability to function in the workplace.

V. Conclusion:

Accordingly, the Court concludes that the ALJ’s decision is not supported by
substantial evidence, and therefotbis matter is reversed and remanded the
Commissioner for further consideration in accordance with this opinion, pursuant to

sentence four of 42 U.S.C. 8405(qg).

IT IS SO ORDERED thi49" day of August, 2015.

/s/ %W g &m

HON. ERIN L. SETSER
UNITED STATES MAGISTRATE JUDGE




